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	Adjournment applications
In Brimbank Automotive Pty Ltd v Murphy & Anor MC01/09, Kaye J heard an appeal from a magistrate’s decision in relation to a refusal of an application for an adjournment in a civil case. In dismissing the appeal, His Honour held:

1.
The guiding principle for the exercise of the discretion is that a court should not refuse an application for an adjournment, where to do so would cause injustice to the party making the application, unless the grant of the adjournment would occasion irreparable prejudice to the other side, such prejudice not being capable of being remedied by an appropriate order as to costs or otherwise. Justice is the paramount consideration. In determining whether to grant an adjournment, a court is entitled to take into account, as a relevant circumstance, the exigencies of case management. However, that consideration should not be permitted to prevail over the rights of the parties before the court, and in particular it should not predominate over the right of a particular party to be able to present its case properly to the court.
2. 
A court is not required on the mere application of a party to grant an adjournment. A court is entitled to expect, in an appropriate case, that proper material be put before it to justify the indulgence sought by the party seeking the adjournment.
3.
Where a case had been listed for trial for nearly 12 months and another 7 months if the matter were adjourned, and the delay would occasion personal and financial stress to the plaintiff, and the defendant failed to produce substantial evidence as to why the matter should be adjourned, a magistrate was not in error in refusing an application for adjournment and proceeding to hear and determine the claim in the plaintiff's favour. 
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	Claim for Damages as a result of a motor vehicle catching fire
In Batchelder & Anor v Holden Limited MC02/09, Beach J dealt with an appeal against a magistrate’s finding that a claim for damages as a result of a vehicle catching fire was dismissed. In allowing the appeal, His Honour found as follows: 

1.
The Magistrate found a defect within the meaning of s75AC of the Trade Practices Act 1974 ('Act') when he concluded that the fire was caused by an electrical fault and that at the time of the fire there was a defect related to materials. However, there was no analysis as to whether the car’s safety was not such as persons generally are entitled to expect and there were no reasons relating to the circumstances required to be considered in determining the extent of the safety of the car.   

2.
Sections 75AF and 75AG of the Act require a Court to consider whether goods have a defect in that “their safety is not such as persons generally are entitled to expect”. They do not require the defect to be identified with any particular level of precision. The fact that it may be more difficult for a defendant to establish a defence under s75AK or s75AN if the “defect” is not or cannot be identified with precision does not alter the proper construction and operation of ss75AC, 75AF and 75AG. It is for the defendant to establish the defence that the defect did not exist at the time of supply. 

3.
Once the Magistrate had determined the car caused the fire, he should then have determined whether the safety of the car (having regard to all the relevant circumstances) was not such as persons generally were entitled to expect. Whilst it is true the Magistrate found there was an “electrical fault”, the Magistrate used the word “defect” in the discussion part of his judgment, and in some circumstances the words “defect” and “fault” are synonymous. Crucially the Magistrate does not appear to have determined whether or not the safety of the car was such as persons generally were entitled to expect. This is a question of fact (or perhaps mixed fact and law) which needs to be determined. 

4.
In relation to the warranty, the interpretation of an exclusion clause is to be determined by construing the clause according to its natural and ordinary meaning, read in the light of the contract as a whole, thereby giving due weight to the context in which the clause appears including the nature and object of the contract, and, where appropriate, construing the clause contra proferentem in case of ambiguity.

5.
Construing the warranty clause and its exclusion in context, for the purposes of the exclusion, damage was not caused by fire where the fire was caused by a “defect related to materials or workmanship”. Properly understood, the damage was caused by the defect and was covered by the warranty. Accordingly, absent some other reason for the warranty applying, the plaintiff was entitled to relief in respect of the warranty claim. 
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	Territorial Civil Jurisdiction of the Victorian Magistrates’ Court
Shire of Carnarvon v Klein Corporation Pty Ltd (No 2), MC03/09 involved an appeal against a Magistrate’s decision to uphold a civil claim notwithstanding that the defendant did not live in Victoria and that the cause of action did not arise in Victoria. Forrest J held that:

1.
The jurisdiction of the Magistrates’ Court of Victoria is that defined by the Magistrates' Court Act 1989 ('Act'). It will usually be limited territorially to matters involving residents of the State of Victoria or to causes of action arising within its jurisdiction. Section 100(4) of the Act extends the Court’s territorial jurisdiction subject to compliance with its terms.
2.
Section 101(4) of the Act marks out the ambit of the Magistrates’ Court jurisdiction. It extends and defines the limits of its jurisdiction. The wording of s100(4), by implication, assumes that the court does not have jurisdiction in relation to extra-territorial claims absent satisfaction of either sub-s(a) or sub-s(b) of s100(4). Accordingly, for an extra-territorial cause of action to be within the jurisdiction of the Magistrates’ Court, two alternative matters must be established –

(a) The residence of the defendant within Victoria at the time of service of the complaint. 

(b) A material part of the cause of action must arise in Victoria. 

3.
The plaintiff Klein could only bring the claim if a material part of it arose in Victoria. The cause of action, which was clearly one in detinue and conversion no matter how it was pleaded, arose in Western Australia in respect of goods located in Western Australia and in respect of actions undertaken by a Western Australian resident. Even if the issue of the invoice occurred in Victoria, it did not, of itself, constitute any part of the claim by Klein against the Shire. There was no territorial nexus to the claim. No essential element of it arose in Victoria and therefore s100(4) was not engaged. The Magistrates’ Court is a creature of statute and did not have jurisdiction over this claim unless one or other of the provisions of s100(4) were satisfied. They were not. Accordingly, the Magistrate should have concluded that s100(4) of the Act was not satisfied so as to give the Magistrates' Court jurisdiction over the claim. 
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	Claim under guarantee; guarantee not signed by guarantor
In Paolacci v Capital Finance Australia Limited MC04/09, Forrest J dealt with a claim under a guarantee which the guarantor claimed he did not sign. Although the guarantor initially consented to an order being made against him, he later ascertained that the guarantee document had been signed by one of his employees. Forrest J held:

1.
At common law, subsequent to a verdict or judgment, a party may be entitled to have that judgment set aside by reason of the discovery of fresh evidence or the existence of fraud. The discovery subsequent to verdict of admissible credible evidence, which could not have been sooner discovered by the exercise of reasonable diligence in the circumstances, and which is of such probative value and significance that, taken with the evidence already given at the trial, it will in all probability be decisive of the issues between the parties in a sense opposite to that of the verdict, is a ground for the granting of a new trial. If the Court is satisfied that the fresh evidence fulfils these requirements, it will generally conclude that, therefore, the interests of justice demand that the issues be tried afresh.

McDonald v McDonald [1965] HCA 45; 113 CLR 529, applied.

2.
An analysis of the conduct of the guarantor generally and specifically demonstrated an absence of reasonable diligence. He never asserted that he did not sign the agreement nor question his solicitors' advice as to settlement of the claim. He took no steps to obtain a copy of the agreement to ensure that it was in fact signed by him. If he had doubts as to who had signed the document he should have made enquiries of the employees. 

3.
A consent judgment may only be set aside on grounds which would justify setting aside the contractual agreement upon which the settlement or compromise was based. In the context of this case, the inquiry must necessarily be as to whether the evidence disclosed a prima facie case that the agreement entered into between Capital Finance and Mr Paolacci the guarantor was tainted by fraud, unconscionability or mistake. Because it is the settlement agreement which underpins the consent judgment, the relevant inquiry did not involve consideration of all the circumstances surrounding the claim. Rather, it related to the events relevant to the settlement agreement. There is no evidence whatsoever of any fraud or unconscionability on the part of Capital Finance or Mr Koroneos, its solicitor, which may have induced Mr Paolacci to enter into the agreement or which may have tainted the agreement in some way. 

4.
A court will in certain circumstances set aside a contract on the basis of unilateral mistake, provided it is fundamental and is attended by sharp practice. Accordingly, active concealment of the true facts or inducement of the mistaken belief will be grounds for setting aside a contract. It is not necessary that a party to the contract be actually aware of the other party’s mistake; it is enough that the party must have known or strongly suspected that the other party is labouring under a mistake of a fundamental nature. So silence can, in some circumstances, be enough to have a contract set aside; but only where there is evidence of knowledge or strong suspicion of such a mistake.

5.
There is nothing in the material to suggest that Capital Finance or Mr Koroneos knew or suspected that Mr Paolacci (a) had not signed the guarantee; and (b) was acting under the misapprehension that he had signed the guarantee. Nor is there any evidence that there was any act on the part of Capital Finance or Mr Koroneos that induced Mr Paolacci to sign the consent orders or that, in some odd way, it had knowledge of the fact that Mr Paolacci had not signed the agreement and withheld that from him. Accordingly, there was no prima facie case that the consent orders entered into by the guarantor should be set aside. 
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	Authority to Prosecute speeding charge
In Duncan v Demir MC05/09, Kyrou J dealt with an appeal from a Magistrate who dismissed a speeding charge on the ground that the informant was not authorized to lay the charge. His Honour held that:

1.
At common law, any member of the public may bring a prosecution for an offence if the breach of the law charged is of a public nature and not of purely local interest (“common law right”) unless that right is abrogated by an Act either by express words or by necessary intendment. The provisions of the Road Safety Act 1986 ('Act') are laws of a public nature and not of a purely local interest. Accordingly, if the common law right has not been abrogated by s77 of the Act and the informant was not authorised under s77, he could have continued the prosecution in his capacity as a member of the public even though he initiated it purportedly in a capacity under s77.

2.
The features of s77 of the Act, the nature of speeding offences under the Act and the regulations made under the Act, and the nature of the Act itself are sufficient to indicate a clear Parliamentary intention to abrogate the common law right of a member of the public to bring a prosecution in respect of such offences. It is not necessary to decide whether the common law right is abrogated in respect of other offences under the Act or the regulations.
3.
Section 30(1)(b) of the Magistrates' Court Act 1989 refers to persons who may issue a summons to answer a charge. The reference to a public official acting in the performance of his or her duty in issuing a summons does so on the basis that the official's authority to do so is under the common law or a statutory provision other than s30(1) itself. Accordingly, s30(1) did not authorise the informant to prosecute the defendant in the present case.

4.
As neither the contents of the summons nor any documentary or oral evidence before the Magistrate enabled an inference to be drawn that the informant was an employee of the Department of Infrastructure the presumption of regularity did not apply to establish that the informant was authorised to prosecute the defendant.

5.
If a party contests the issue of a summons, it must appear under protest and state the objection at the time so that if it has any substance, it can be debated and resolved as a preliminary issue. If there is any substance in the point, defence counsel should raise it at the outset. It is not appropriate to appear under protest without stating the basis of the objection. When defendant's counsel stated that the defendant was no longer appearing under protest, the informant was entitled to proceed with the prosecution on the basis that there was no challenge to his authority to bring the prosecution. Accordingly, the defendant failed to comply with the principle that challenge should have been made to the authority to bring the prosecution and the Magistrate erred in law in stating that there was no requirement on the defendant to raise the issue of the informant's authority prior to the close of the prosecution case.

6.
A court has a discretion to permit a prosecutor to reopen the prosecution case after the close of that case to enable evidence to be presented to establish a procedural matter and, in very special or exceptional circumstances, to establish an element of the offence. In this case, the Magistrate regarded the informant’s authority to prosecute as an element of the offence with which the defendant was charged. It is clear from the authorities that the Magistrate erred in law in treating the informant's authority to prosecute as an element of the offence.

7.
Having regard to the circumstances, it was open to the Magistrate to permit the prosecution to reopen its case to present evidence of the informant's authority to prosecute. Accordingly, the Magistrate was in error in ruling that there was no power to allow the prosecution to reopen its case.
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	In Director of Consumer Affairs (Vic) v Glenvill Pty Ltd MC06/09, Kaye J dealt with an appeal from the decision of a Magistrate dismissing a charge brought against Glenvill Pty Ltd pursuant to s31(1) of the Domestic Building Contracts Act 1995 (‘Act’). Homeowners agreed with Glenvill for certain preliminary work to be carried out for the commencement of a new Glenvill Home. By virtue of the agreement Glenvill agreed for the sum of $20,333 to carry out working drawings, computations, obtaining of Building Approval and other things. As the work was more than $5000 it was defined in the Act as a major domestic building contract and accordingly the contract did not comply with s31(1) of the Act. The Magistrate dismissed the charge on the ground that the contract did not constitute a major domestic building contract. In allowing the appeal, Kaye J said that:

1.
The starting point for construing a statute is the principle that, ordinarily, the words of a statutory provision are to be construed according to their plain and grammatical meaning. It is not the role of the Court to re-write, or amend, a statutory provision. Essentially, the words of an Act of Parliament are assumed to mean what they say. However, the principle that the words be accorded their plain and ordinary meaning is not applied inflexibly, so as to arrive at a construction which might be contrary to the manifest intention and purpose of the Act, as revealed by the terms of the statute or by a source recognised by law. Accordingly, it may be necessary to modify, or depart from, the literal grammatical meaning of the words of a statutory provision where such a construction will yield a capricious or absurd result, where it would lead to an inconsistency within the statute in which the provision occurs, or where it would render another part of the statute nugatory or ineffective. In such a case, the Court is justified in departing from, or modifying, the literal meaning of the words chosen by Parliament, but only to the extent necessary to avoid such a result.


Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355; and


Grey v Pearson [1857] EngR 335; (1857) 6 HLC 61, applied. 

2. 
In accordance with those principles, the starting point for construing s31(1) of the Domestic Building Contracts Act 1995 ('Act'), is the plain words of the statute. The term “major domestic building contract” is defined in s3 of the Act to mean a “domestic building contract”, in which the contract price is more than $5,000. The term “domestic building contract” is defined, by the same section, to mean a “contract to carry out, or to arrange or manage the carrying out of domestic building work”. That definition brings into play the concept “domestic building work”, which is defined in s3 to mean “any work referred to in s5” which is not excluded from operation of the Act by s6. Section 5(1) provides that the Act applies to (inter alia) “(g) the preparation of plans or specifications for the carrying out of work referred to in paragraphs (a) to (f)”. On the plain language of the statute, the preparation of plans or specifications constitutes domestic building work. A contract to prepare plans or specifications is a domestic building contract. Where (as in this case) the contract price exceeded $5,000, the contract was a major domestic building contract and accordingly the builder was required to comply with s31(1) of the Act. In those circumstances, the magistrate was in error in holding that the contract was not a major domestic building contract and dismissing the charges. 
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	In State of Victoria v Leck MC07/09, Smith J dealt with an appeal against a Magistate’s decision ordering that weekly payments of compensation be awarded to Leck. In dismissing the appeal, Smith J stated:

1. 
S82(2A) is intended to limit recovery in respect of injuries otherwise covered by the Act. The actions listed in sub-section 82(2A)(a) (“transfer”, “demote”, “discipline”, “redeploy”, “retrench” or “dismiss”) are separated by the word “or”, which on ordinary construction has a disjunctive meaning. Thus, as a matter of ordinary construction, s82(2A)(a) prima facie requires the employer to show that the stress emanated “wholly or predominantly” from only one of the alternative actions listed therein.

2.
The prima facie disjunctive interpretation in this case should prevail. If Parliament had intended a conjunctive approach, it could easily have said so, particularly where ‘or’ is plainly used in a disjunctive way elsewhere in the relevant section. Accordingly, the magistrate was not in error in upholding the claim and making the order for weekly payments of compensation.  
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	In Dolheguy v Becker MC08/09 Kyrou J dealt with the question whether a Court was obliged to make an order against a driver licence when it was not satisfied that the driver was the actual driver at the relevant time. Kyrou J held:

1.
The effect of s28(6) of the Road Safety Act 1986 )'Act') is that where an owner of a vehicle is convicted of a speeding offence on the basis of s66(1), the owner’s licence cannot be suspended under s28(1) unless the prosecution establishes that the owner was the actual driver. Section 28(6) of the Act operates according to its terms and is an exception to s66(6).
2.
A fundamental principle of modern statutory interpretation is that, where there is a choice between an interpretation that would promote the purpose of a statute and an interpretation that would not, the former is to be preferred. While the purposes of the Act are clear, a Court cannot give effect to them as if s28(6) did not exist. The purposive approach to statutory interpretation allows both the purpose and language of s28(6) and the purposes of the Act as a whole to be given effect. 

3.
Another principle of statutory interpretation is that Parliament intends all statutory provisions to have some meaning and effect. It is generally presumed that Parliament does not include in a statute a provision which is to be treated as not being there. The Court’s task is to ascertain the meaning of each statutory provision that is relevant to the matter before the Court and to give effect to it. This means, in the context of this case, that, unless a contrary Parliamentary intention is shown, the Court must endeavour to give effect to both ss28(6) and 66(6) of the Act.  

4.
In view of the interpretation that s28(6) operates according to its terms and is an exception to s66(6), the court was not in error in failing to make an order in respect of the defendant's driver licence. 
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	The question of magisterial bias was raised in the case of Slaveski v Rotstein & Associates & Anor MC09/09. During the hearing of the original case, the Magistrate indicated that he had previously been a partner in a law firm who had previously acted for the defendant Slaveski. The defendant said that he had no concerns about the magistrate continuing to hear the matter. However, after some evidence had been received and the magistrate had made rulings on the relevancy of some documents adverse to Slaveski, the following day Slaveski announced that he had referred the issue of bias to the Chief Magistrate upon which the magistrate disqualified himself and ordered that Slaveski pay the costs thrown away. In dismissing the application by Slaveski for judicial review, Smith J held:

1.
There was no basis upon which the Magistrate should have disqualified himself when the matter was first raised. The link was extremely remote, he was no longer a member of the firm in question and had not been for some two years and the defendant indicated that he did not want him to disqualify himself. 

2.
The rulings of the Magistrate were justified and the Magistrate did not demonstrate bias in the way he had conducted himself subsequently in the proceedings. 

3. 
In relation to the role played by the notes relating to the conversation with a Deputy Chief Magistrate, there was a connection in time, but the Magistrate acted as he did because the defendant now relied upon the connection with the solicitors, an issue which the Magistrate had raised the previous day. 

4. 
In relation to the making of the cost orders, the Magistrate revealed neither actual bias nor provided a reasonable basis for concluding apprehended bias. In fixing the costs, he was discharging a role required of him. He did nothing more than address the obvious and did not give any biased assistance to counsel for the plaintiff solicitor or do anything that would support a conclusion of apprehended bias. Accordingly, nothing occurred that should have given any independent reasonable observer any concern about real or apprehended bias on the part of the Magistrate. There was no denial of natural justice. As events unfolded, all the relevant decisions of the Magistrate, including the costs order, were reasonably open to him.     
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	In Breguet v Hammerton MC10/09, Bongiorno J dealt with an appeal against various dispositions made by a magistrate in relation to charges laid against several defendants arising out of various protest activities in Victorian forests. In dismissing the appeals with costs, His Honour held:

1.
In relation to the application for compensation against the defendant Hammerton, the Magistrate made no error of law in dismissing the application on the ground that Hammerton's means were such that he should not be required to pay compensation in the circumstances.

2.
Section 97(1)(b) of the Conservation, Forests and Lands Act 1987 ('CFL Act') in conjunction with s86 of the Sentencing Act confers a right on “the Secretary” to obtain an order for “compensation” against a person convicted or found guilty of an offence “under a relevant law”. Although the Sentencing Act designates the “offender” as the person against whom an order for compensation under that Act might be made, the CFL Act refers instead to “the person so convicted or released or made the subject of a community based order”. This means that to be liable to a compensation order a person must not only be found guilty or convicted of a relevant offence but he or she must also satisfy one of the criteria required by the CFL Act; that is to say he or she must be a person “so convicted or released or made the subject of a community based order”. The meaning of the section is tolerably clear and it defines the class of persons against whom an order may be made. It excludes all others. 

3.
As two of the defendants were fined without conviction, the basis upon which a compensation order could have been made by the Magistrate never existed. Accordingly, the applications against them for compensation could never have succeeded as a matter of law. 

4.
In relation to the application for compensation against Page, the prosecutor relied upon a certificate tendered to the Court setting out the quantum of compensation sought. The Magistrate was in error in dismissing the application on the ground that the certificate had not been served in accordance with s88(4) of the CFL Act. Section 97(3)(b) of the CFL Act requires no such compliance and, as that is the provision which governs the use of certificates in compensation applications, subject to any other valid objection, the certificate should have been admitted as evidence of that which it certified. 

5.
The prosecution never proved (or even sought to prove) that the corporation sole which is the Secretary of the Department of Sustainability and Environment incurred any of the charges, costs or expenses for which it sought compensation. Such evidence as there was before the Magistrate was to the effect that those charges, costs and expenses were incurred by the Department of Sustainability and Environment, an entity which has no legal personality and hence no capacity to contract on its own behalf or incur expenses. The certificates upon which the prosecutor relied did not purport to certify that the Secretary had incurred expense. Thus they availed the informant in each case nothing in his pursuit of a claim for compensation under s97 of the CFL Act. The affidavits of the authorised officers made no reference to the Secretary as being the entity which incurred the relevant debts. They referred to the Department as the debtor in each case. In the absence of evidence that the appropriate corporate entity was responsible for payment of the charges, costs and expenses claimed by the prosecutor pursuant to s97(1)(b) of the CFL Act, the Magistrate would have been bound to dismiss each of the applications as not having been proved. Accordingly, the applications before the Magistrate could never have lawfully succeeded on the evidence presented. 
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	The question of proper pleadings came under scrutiny in the case of Dawson v Bethonga MC11/09. In response to the complainant’s claim, the defendant filed a notice of defence and counterclaim. However, these documents were deficient in that the vital terms of the contract were not specified. Upon an application that the defence notice and counterclaim, the magistrate refused the application and ordered that the defendant file and serve further and better particulars within 28 days. Cavanough J upheld the appeal and held:

1. The deficiencies in the pleadings were obvious. The magistrate did not properly appreciate and apply the principles which govern an application for the striking out of pleadings under rule 9A.02(1)(c) of the Magistrates’ Court Civil Procedure Rules 1999 ('Rules'). It is plain that D. were entitled to an order that the defence and counterclaim be struck out with a right to re-plead. No order for particulars could properly be seen as obviating the need for B. properly to plead the vital terms of the contract in the main body of its defence and in the main body of its counterclaim. Those documents could have been combined into one document and that could still be done. 

2. Although rule 9A.02(1) of the Rules provides (in part) that if a statement of claim etc may prejudice, embarrass or delay the fair hearing of the proceeding the court “may” order that the whole or part of the statement of claim etc be struck out or amended. It is doubtful, that the word “may” was here intended to confer a discretion. In any event, in this case, in all the circumstances, any such discretion could only lawfully have been exercised in one way, namely by ordering the striking out of the defence and counterclaim with a right to re-plead. Any other exercise of the power would have been manifestly unreasonable in the Wednesbury sense.


 Associated Provincial Picture Houses v Wednesbury Corporation [1948] 1 KB 223, applied.

3. S4 of the Appeal Costs Act 1998 can apply to an application under Order 56 of the Supreme Court Rules for an order in the nature of certiorari, and it applies in the present case. The errors below being errors of law and there having been no disentitling conduct on the part of B. this was an appropriate case for the exercise of the discretion in favour of the grant of a certificate. An indemnity certificate under s4 of the Appeal Costs Act 1998 was granted to B. in respect of the costs of the proceeding. 
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	In Whiley Investments (Qld) Pty Ltd v Pet’s Paradise MC12/09 the question of the power to transfer proceedings to another Court came up for decision. The applicants unsuccessfully sought to transfer proceedings in the Magistrates’ Court to the Supreme Court so that they could then be transferred to the Federal Court. The reason for this was that a defence based on s47 of the Trade Practices Act 1974 could not be heard in the Magistrates’ Court. In allowing the appeal, Davies J held:

1. S16(1)(a) of the Courts (Case Transfer) Act 1991 ('Act') should be construed on its terms. The subsection does not make it a criterion for transfer that the transferor court has jurisdiction over the whole or, indeed, any part of the proceeding sought to be transferred. 

2. Secondly, the criterion in paragraph (1)(b) is that the transferee court has authority to hear and determine “it”, being the proceeding that is sought to be transferred. The expression “proceeding” is not defined in the Case Transfer Act but ordinarily refers to the method permitted by law for moving a Court or judicial officer to some authorised act or the "means or vehicle by which the subject matter of a dispute is brought before a court for adjudication". The word “proceeding” is used in the sense of the action or cause initiated by the appropriate process. The scheme of the Act, which provides for the transfer of civil proceedings, bears out that the Act is concerned with transferring, as between courts, the action or cause.

3. The criterion that the transferee court have the authority to hear and determine the proceeding is thus a requirement that the action be within the jurisdiction of the court. To construe the subsection as requiring that the transferee court have the authority to determine all matters involved in the proceeding involves inferring words into the subsection that the context does not warrant. The debt recovery actions were within the jurisdiction of the Supreme Court and it was an irrelevant consideration, under s16(1)(b), that the defences and counterclaims in those actions involved matters under s47 of the Trade Practices Act that are outside the jurisdiction of the Supreme Court. 

4. It followed that the Magistrate was wrong in law to conclude that the criteria for transfer could not be satisfied and wrong in law to refuse the stay on the basis of that conclusion. 
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	In Rixon v Thompson MC13/09, the Court of Appeal examined in some detail the law concerning duplicity in criminal cases. At first instance a Magistrate had deemed that a charge which alleged the defendant ‘kissed, fondled and allowed the child to feel his erect penis’ was not bad for duplicity. An appeal against this decision was dismissed. On appeal the Court of Appeal in a joint judgment said:

1. It is a basic rule of the common law that no count in an indictment should charge the defendant with having committed two or more separate offences. It seems well established that the rule against duplicity applies with equal force to both summary offences and indictable offences triable summarily. 

2. The submission that the rule should operate less strictly in relation to proceedings in the Magistrates’ Court than it does in relation to proceedings on indictment is rejected. Such a submission is contrary to principle and to much of the case law on this subject. As the present case illustrates, a defendant may be as much at risk of imprisonment through being dealt with summarily as he or she would be if tried on indictment. No lesser standard of fairness is expected in relation to summary proceedings than proceedings brought before a jury. 

3. The rule against duplicity is a rule of law, and does not involve the exercise of a discretion. It is true that there are exceptions to the rule and that some of these exceptions involve questions of ‘fact and degree’, and that reasonable minds may differ as to how a particular case should be viewed. That does not convert a rule of law into the exercise of a discretion. 

4. A Court should not approach the question of duplicity by asking simply whether the defendant was in some sense treated unfairly. The rule itself is grounded upon considerations which include, but also extend beyond fairness. One important consideration is the orderly administration of criminal justice. 


Rixon v Thompson MC32/2008, overruled.


Walsh v Tattersall (1996) 188 CLR 77, considered.
5. This case fell within one of the recognised exceptions to the rule against duplicity, described as the ‘single transaction analysis’. Although the events in question took place over several hours, they could properly be viewed as a single, continuous transaction commencing with the incident at the computer, and concluding with the touching in the car during the drive home. There were at least broad similarities between the various acts alleged and the time that elapsed from the first act of indecency to the last – a period of several hours – was not so long as to prevent the conduct from being characterised as a single criminal activity. There was one victim only and one alleged offender. 

6. In relation to the fairness question characterising the conduct as a single transaction does not produce unfairness. R. was apprised of the legal nature of the offence with which he was charged, and also of the particular act, matter or thing alleged as the foundation of the charge and could have been in no doubt as to the case to be presented against him. The charge identified unambiguously the three categories of conduct which would be relied upon as the foundation of the offence alleged. On that view, characterising the events as a single transaction, and charging them as a single count, resulted in no unfairness. Although the acts were pleaded conjunctively, it was readily conceded that there could be no defence based upon the proposition that there was (for example) proof of fondling and touching the penis, but no actual kissing. 


R v Heaney [2009] VSCA 74, and


Johnson v Miller [1937] HCA 77; (1937) 59 CLR 467, applied.
7. The Magistrate plainly accepted the complainant as a credible witness (much of whose evidence was not specifically challenged, at least as to its truthfulness), and she had no evidence before her to contradict him. In these circumstances, it must be supposed that she found all of the acts alleged proven.  
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	Another case on the question of costs on dismissal of a charge is NG v IP MC14/09. Upon dismissing a case in the Children’s Court the Magistrate declined to make an order for costs on the ground that he could not expect to receive costs “in the peculiar and unusual circumstances”. In overturning this decision and ordering that the Chief Commissioner of Police pay costs, Beach J held:

1. In ordinary circumstances an order for costs should be made in favour of a successful defendant in a criminal proceeding in the summary jurisdiction of the Magistrates’ Court. Because of s528(2) of the Children, Youth and Families Act, that proposition has equal force with respect to a criminal proceeding in the Children’s Court. 


Latoudis v Casey (1991) 170 CLR 534, considered.
2. However, there will be cases in which, when regard is had to particular circumstances, it would not be just and reasonable to order costs against the prosecutor or to order payment of all the defendant’s costs. If for example the defendant, by his or her conduct after the events constituting the commission of the alleged offence, brought the prosecution upon himself or herself, then it would not be just and reasonable to award costs against the prosecutor.


per Mason CJ, Latoudis v Casey supra at p544. 

3. There was no evidence of any conduct by NG after the events in respect of which he was charged which could be described as conduct which brought the prosecution upon himself. There was no evidence justifying the conclusion that this case was outside the class of ordinary cases where an order for costs under s131 of the Magistrates’ Court Act should be made. Accordingly, the principles enunciated in Latoudis v Casey were misapplied and the Magistrate was in error in refusing the application for costs. 

4. Specifically, the only unusual or out of the ordinary circumstance identified by the Magistrate was the evidence given by the witnesses; however, this circumstance alone was not capable of taking the case outside an application of Latoudis v Casey. Further, there was no evidence of any conduct by NG after the events which could be described as conduct which brought the prosecution upon himself. Nor did NG unreasonably induce the informant to think that a charge could be successfully brought against him. Finally, there was no evidence that if NG gave his version to Police before he was charged that charges might not have been laid or that NG, in exercising his right to silence, prolonged the proceeding unreasonably.  
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	In The Queen v Edwards and Anor MC15/09, The High Court had to determine whether it was an abuse of process for a prosecution to be continued despite a lapse of 7 years between the incident and the trial and the loss of electronic data in the meantime. In ordering that the application for a permanent stay of proceedings be dismissed, the High Court held:

1. The test to be applied was whether in all the circumstances the continuation of the proceedings would involve unacceptable injustice or unfairness and that the court would only be satisfied that continuation of the proceedings constituted an abuse in an exceptional or extreme case. 


Walton v Gardiner (1993) 177 CLR 378, applied.

2. In stating the test that the loss of primary data and the delay could constitute an unacceptable injustice or unfairness, the judge was in error. 

3. E. sought to claim that the loss of data was the loss of an independent record of the event giving rise to the charge and was said to be productive of unfairness in that it would involve an incomplete reconstruction of the event. However, trials involve the reconstruction of events and it happens on occasions that relevant material is not available; documents, recordings and other things may be lost or destroyed. Witnesses may die. The fact that the tribunal of fact is called upon to determine issues of fact upon less than all of the material which could relevantly bear upon the matter does not make the trial unfair. 

4. It is well established that the circumstances in which proceedings may be found to be an abuse of process are not susceptible of exhaustive definition. It is not necessary to consider whether there may be circumstances in which the loss of admissible evidence occasions injustice of a character that would make the continuation of proceedings on indictment an abuse of the process of the court. This is not such a case. The content of the lost data was unknown. In these circumstances it was not correct to characterise their loss as occasioning prejudice to E. The lost evidence served neither to undermine nor to support the Crown case. It is to be observed that if the Crown is unable to exclude the hypothesis, that the runway lighting was illuminated as the aircraft moved along it and that it ceased operating coincidentally at the time of take-off, it would fail to establish an element of the principal and the alternative offence. Accordingly, there was no feature of the delay that justified taking the extreme step of permanently staying proceedings on the indictment. It had not been established that any prejudice arising by reason of the delay could not be addressed by direction.  

	16
	In C-Tech Laser Pty Ltd v Truong MC16/09, Beach J dealt with the elements of the tort of malicious falsehood as follows:

1.
The elements of the tort of malicious falsehood may be summarised as follows:

(1) The defendant published to a third party words which are false.

(2) The words refer to the plaintiff or his property or his business.

(3) The words were published maliciously.

(4) Special damage has followed as a direct and natural result of the publication of the words.

2. 
In order to determine the malicious falsehood claim, the magistrate needed to make a finding as to the terms of the statement before determining whether the statement he found to have been published was false. Further, in making a finding as to the statement actually published, the Magistrate was required to determine whether the statements referred to in C-Tech's counterclaim had been made by T. It was only when these issues had been determined that the Magistrate could then proceed to the issue of falsity. 

3.
The Magistrate failed to consider that part of C-Tech's case involving the false statement that C-Tech were using the third party's confidential information. Even if it is accepted that the customer list referred to by the magistrate was owned by the third party, a question that arose for determination was whether or not C-Tech were wrongfully using it. This was a factual matter and the Magistrate’s reasons did not disclose whether this issue had been considered. In failing to make a finding as to what (if any) statement was made by T. to the third party, the magistrate failed to give consideration to the claim pleaded by C-Tech and/or failed to give sufficient reasons for dismissing that claim.

4. 
C-Tech's claim for damages for unlawful interference with business in the present case was put on two bases: first, the making of a false statement by T. and secondly, a breach of confidence – in that it was claimed that T. committed a breach of confidence when he disclosed C-Tech's confidential information to the third party. While the Magistrate referred to C-Tech's complaint concerning the provision of “information confidential to them” in the early part of his reasons, this aspect was not referred to in that part of the Magistrate’s reasons dismissing the counterclaim. Indeed, it would appear that the Magistrate did not consider C-Tech's case that the tort of unlawful interference with business was committed by T. with the unlawful element being the breach of confidence alleged by C-Tech. From his reasons, it would appear that the Magistrate only considered the tort of unlawful interference with business on the basis that the unlawful means were constituted by a false statement. This constitutes an additional reason why the appeal must be allowed.


Ansett (Operations) v Australian Federation of Air Pilots [1991] 1 VR 637; and


Sanders v Snell [1998] HCA 64; (1998) 196 CLR 329, referred to.
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	In Uren v Neale MC17/09, the defendant had been intercepted whilst driving his motor vehicle. At the police station he refused to undergo a breath test and to allow a sample of his blood to be taken. Also, he refused to remain at the police station for the purpose of the taking of the blood test. In relation to the latter charge, the police informant omitted to tell the defendant that he was required to remain at the police station for a period of three hours after the driving. The charges were not filed with the Magistrates’ Court in the time specified. On appeal from finding that the charges were proved, Forrest J held:

Appeal dismissed in respect of two charges. Appeal upheld in respect of one charge.

1. 
The question whether the Magistrate should have struck out the charges on the ground that they were filed outside the period allowed required a consideration of whether the provisions of the MCA as to filing of charges are procedural or substantive.

2.
The distinction between statutory provisions which are characterised as either substantive or procedural commonly arises in two contexts. One is for the purpose of conflict of laws considerations in determining the application of “foreign” law by characterising such law or laws as substantive (in which case the “foreign” law is to be applied by the forum court) or procedural (in which case the law of the forum applies). The other purpose of the distinction (and the necessary characterisation of the provision) is in determining the retrospective effect of a piece of legislation upon a particular set of facts or events occurring prior to the enactment of the legislation. The primary rule is that absent clear intention to the contrary a statute is prima facie to be construed as not attaching new legal consequences to facts or events which occurred before its commencement. 

3.
The starting point is to examine the words of the MCA and the context in which they appear. Whilst it is not conclusive, the section falls within a part of the MCA described as “procedure”. Section 30(3) imposes an obligation upon the Court to strike out the charge if not filed within the seven days of the issue. The filing within seven days forms part of an administrative scheme that has been established under the MCA empowering the “on the spot” issue of summonses by police amongst other prescribed persons. 

4.
There is nothing in the scheme of the MCA which indicates that the legislature intended to provide a substantive right to a person charged with an offence in which the s30 process was utilized. Its purpose is to provide a procedure or process for a different method of filing a summons. The purpose of the seven day time limit between issue and filing and the necessity for striking out the charge was to ensure that once charges were laid then the documentation needed to be filed promptly in the relevant Magistrates’ Court Registry, as the new procedure required the police officer (or other prescribed person) to choose the venue and the date of hearing. In those circumstances it is understandable that for court management purposes the registry of the relevant Magistrates’ Court should be armed with the charge and summons at an early date and time. The entitlement given to a defendant under s30(3) also points to the provision being procedural rather than substantive. It does not spring up once the seven days has expired. The section speaks of an obligation upon a court once evidence substantiates the failure to comply with s30(2). S30(3) does no more than provide a mandatory stipulation in respect of the filing of process. It is directed to an administrative task of the filing of the summons and it regulates the mode of the proceeding. It did not give U. a substantive right; at best it gave him a procedural entitlement to raise the issue before the Magistrate and to seek that the matter be struck out. Accordingly, the Magistrate was not in error in rejecting the argument advanced by U. 

5.
In relation to the question of whether the Magistrate should have adjourned the proceeding, no identifiable prejudice was demonstrated. The key witness was N. and U. had a copy of her statement. The corroborator simply confirmed N's evidence. Two other police officers were not pivotal to the proceeding. The Magistrate was correct in dismissing the application and in categorising the application for documents as a fishing expedition. 

6.
In relation to the issue whether it was necessary for the prosecution to prove that the breathalyser was an approved instrument, case law has decided that it is not necessary. Further, having regard to the amendment of the Act in 2004, it appears that Parliament was intending to remove the need to establish as an element of an offence under s49(1)(e) of the Act proof of the presence of an approved instrument.


Lisiecki v Grigg (1990) 10 MVR 336; and


MacDonald v The County Court of Victoria (2004) 41 MVR 183, followed.

7.
In relation to the requests made by N. for U. to allow a medical practitioner to take a blood sample, N. told U. that she required U. to allow a medical practitioner to take a sample of blood for analysis and when U. was asked to remain for that purpose, he said 'No'. In those circumstances the question was whether the requirement was made sufficiently clear to U., in conformity with the law, so that U. would know what was being required of him and why. 

8.
When one looks at the whole of the evidence and the context in which the initial statement was made by N. it is clear beyond argument that U. must have understood that he was being required to provide a blood sample. The provision of a blood sample was the next logical step well known to most members of the community. The words uttered by N., in the light of the aborted breath test, must have alerted U. to that fact that the next step was for the police to seek a blood sample, and further that this was the requirement being made of him. Common sense would have told him this as well. His initial answer was given on the basis that he understood that there was a requirement that he provide a blood sample and accordingly, he knew that he was required to take a blood sample and he refused. 

9.
In relation to the requirement that he remain at the police station, U. was told that he was required to remain for his blood to be taken and if he refused he would be charged. U. was not told that he was required to remain at the police station for three hours after the driving. It was incumbent upon the prosecution to prove at least in a basic sense that the terms of the requirement were communicated to U. Critical to this is that three hours “after the driving” was the maximum period for which he could be detained. N's requirement was not “near enough” to be anywhere approximating “good enough”. This is particularly so when one takes into account the context. The request was made at approximately 1.15 am at the Frankston Police Station. When the medical practitioner might arrive, if at all, was “open-ended” to use the Magistrate’s words, whereas the section was not. U. was entitled to know what was required of him. What he was not told was the most basic proposition required by the section, namely that he did not have to stay at the station once the three hour period after the subject driving had expired. To establish the offence, it was necessary to prove the requirement. The refusal can only become relevant provided that the requirement has been properly stated, at least so that the driver knows his or her basic obligations. This was not done and therefore an essential element of the offence was not made out.


Rankin v O'Brien [1986] VR 67, applied.  
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	In Murdaca v Magistrates’ Court of Victoria MC18/09, Pagone J dealt with an appeal against a Magistrate’s refusal of a second application that certain witnesses be called for examination at committal proceedings. His Honour rejected the Application.

1.
The guiding test for the appropriateness of fresh applications seeking the same thing as had previously been rejected is whether the subsequent application amounts to an abuse of process. It is in that context that decision makers look to such matters as proof of fraud in the earlier decision or to the existence of fresh evidence that might require a different outcome from that previously reached. A party may have an entitlement to make an application more than once, but to exercise that right may be an abuse of the Court’s process where the outcome can be expected to be the same. To justify the making of the same application again (that is, to justify a Court invoking the same process a second time) there must be something in the second application that may be thought to bear rationally and probatively upon the outcome that could make a difference. Whether a separate application may otherwise be bound to fail might be thought, analytically and as a matter of logic, to be an insufficient explanation for not embarking upon an enquiry which, as the reason would suggest, would, once embarked, be rejected.


Guss v Magistrates' Court of Victoria [1998] 2 VR 113, applied. 

2.
The Magistrate did not misstate the relevant test. The Magistrate's use of the word “sufficient” was not to be understood as requiring any unauthorised threshold not found in the legislation but, rather, as no more than a reference to something else not previously before the Court that would bear upon the jurisdiction such as to warrant a new application on what had previously been decided. There may be “new material” filed in Court which on no view could bear upon the issue which the decision maker was called upon to determine once the jurisdiction was embarked upon. A new application made on the basis of something which was not previously available to the Court but which does not bear upon the outcome sought to be achieved would not be justified. It is in that sense that the Magistrate must be understood as using the word “sufficient” preceding the words “new material”. It was no more than a correct, convenient and shorthand way of expressing the same idea as that in Guss, namely, that for a second application to be brought there needed to be fresh “evidence, in the sense used in relation to admission of evidence in appeals”. That is, that the new material relied upon will bear upon the outcome sought in a way that is probative, relevant and admissible to the jurisdiction sought to be invoked. The new material needed to justify a second application must be “sufficient” in that sense, and the Magistrate did not err in law in the statement of the test to be applied.

3.
The Magistrates’ Court’s power to order compulsory examination under s56A of the Magistrates' Court Act 1989 is conditioned upon it being “satisfied that it is in the interests of justice” to make an order requiring a person to attend before the Court for the purpose of being examined by or on behalf of the informant or to produce a document, a thing or both. The section provides a coercive investigatory power to compel persons to be examined or to produce documents or things who would otherwise be reluctant to assist with investigations. It is not a power to be exercised merely upon request but, rather, requires an applicant to satisfy the Court that the order should be made because it is in the interests of justice that it should be made. The power to compel questioning is not given to the informant; rather it is given to a Court upon application and by reference to the interests of justice. It may be thought that placing the power in the Court was intended to provide a safeguard against the inappropriate use of the coercive power created by the section. The applicant has a duty to satisfy the Court that it is appropriate that the order sought should be made. In discharging that duty it will ordinarily be desirable for the applicant to show the relevance of the evidence sought to be obtained to the proceeding, to show the scope and purpose of the proposed questioning and to explain how the questioning relates probatively (that is, how it will or may have effect in and upon) the facts in issue. The duty upon an applicant to satisfy the Court that it is in the interests of justice for the application to be granted is particularly significant when it is borne in mind that the defendant to a proceeding in respect of which an application under s56A is made is not a party to the application, may not cross-examine the witness, may not address the Court on the application and, although he or she may attend the proceeding, may only address the Court if it determines that there are exceptional circumstances. The possibility of a misuse of s56A, and the absence of a controverter in such an application, are matters which add to the conclusion that applications should not be granted lightly. 

4.
The “new” material neither established why an order under s56A should be made nor (assuming that there may be any practical difference in this case) did it establish that the application previously decided should be reconsidered. The Magistrate’s observations about the material containing inadmissible hearsay statements and the statements containing little relevant inadmissible material were accurate descriptions of much of the material as filed. What was wholly lacking before the Magistrate was any successful discharge of the burden upon the applicant to show how any part of the material bore upon the statutory task required by s56A to be undertaken. The material may have been directed to show that the prosecutions had foundation, but the material (however described) was not shown to bear upon whether the jurisdiction previously exercised adversely to Mr Murdaca should be reinvoked. 

5.
Accordingly, the application to compel the Magistrate to consider the application for persons to be examined was rejected. 
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	In DPP v Theophanous & Ors MC19/09, an order made by a Magistrate whereby media representatives were allowed access to a complainant’s evidence in rape proceedings came before Osborn J on appeal. The question was whether the release of the recording would inevitably lead to the identification of the witness or would cause her undue embarrassment or prejudice the administration of justice. In upholding the Magistrate’s decision and dismissing the appeal His Honour held:

1.
The Schedule Five provisions of the Act did not require a suppression of the material in issue. Clause 17 of Schedule Five does not provide a complete code of exclusion, in that it provides a discretion to the Court as to who may be present during the giving of evidence of the type in issue. Further and more fundamentally the terms of clause 17 are directed to the circumstances in which evidence is to be given. They are not directed to the question of the subsequent publication of such evidence. Clause 17 is not a provision which requires that evidence given in the circumstances provided for may not be the subject of publication thereafter. The Act provides relevantly for suppression of publication of evidence by s126.

2. 
The identity of the complainant was as a result of the committal proceedings (if not for other reasons) already well-known to the media defendants. Accordingly, it was not apparent on the face of the record that a breach of the Judicial Proceedings Reports Act would occur if the Magistrate’s order was given effect. Further, the disclosure to the media of the transcript in issue, was not one ‘likely to lead to the identification of a person against whom a sexual offence ... is alleged to have been committed’. That identification had already occurred insofar as the media defendants were concerned.

3. The scheme of s126 of the Act reflects the common law, in that it makes clear that ordinarily the transparency of the criminal justice system (including committal proceedings) is to be given primacy over other considerations. It is only if it is necessary to achieve one of the specifically nominated heads of public interest referred to in s126(1) that this primacy is to be overridden. The media’s right to contemporaneously and fully report proceedings in our courts, is properly regarded as a significant element of our legal system.

4. In the present case it could not be concluded the Magistrate was bound to form the opinion it was ‘necessary’ to avoid prejudice to the administration of justice to make the order which was sought. At their highest the factors relied on favoured but did not compel that conclusion.   
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	In Wallace v Debs and Anor MC20/09, the question of the extra-territorial effect of legislation came before His Honour Pagone J. Upon an application under s464B of the Crimes Act 1958 (Vic) for an order to permit questioning of a person in relation to an offence which had no connection with Victoria, the Magistrate refused to grant the application stating that the words “an offence” were to be construed as an offence under Victorian law. In upholding the Magistrate’s decision, His Honour held:

1.
The words "an offence" in s464B of the Crimes Act 1958 were intended to refer to an offence under Victorian law and not to any offence wherever it may have been committed and wherever it may have been made an offence. That construction accords with the presumption against the extraterritorial operation of penal provisions even though the section might not itself impose a penalty as strictly understood. There are many instances where it is appropriate for what might loosely be described as the penal statute presumption to be applied, even though the provision in question may not strictly be penal. In each case the task is to construe and apply the intention of the legislature. In this case, the section may itself not impose a penalty but it can only ever be used as an aid to criminal investigations which, of their nature, inevitably expose a person to penalties.
2.
The fundamental question of construction is not about whether the section has or does not have extraterritorial effect, but rather, whether its proper construction requires that extraterritorial offences should be understood to be encompassed within the ambit of the operation of the section. It is in that context that the presumption relied upon by the magistrate might helpfully inform construction of the meaning Parliament intended. Accordingly, the words "an offence" appearing in the section refers to offences under Victorian law but do not extend to offences at large wherever they may have been created or committed.  
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	In Hinneberg v Brannaghan MC21/09, the onus and standard of proof of facts relevant to the discretionary exclusion of evidence was considered. On the hearing of a drink/driving offence, the police informant entered the defendant’s house in order to conduct a PBT. The PBT was positive and subsequently the defendant was conveyed to the police station where a full breath test was conducted returning a reading of 0.115%BAC. At the hearing, evidence was led by the defendant that the informant was not given permission to enter the house. In weighing up the competing evidentiary statements, the Magistrate found that the police informant unlawfully entered the house but in finding the charge proved found that the public interest in a conviction outweighed any unfairness to the defendant. In allowing the appeal, Cavanough J held:

1.
The Magistrate applied an erroneous test in assessing the conflict between the evidence of the police informant and the witness. The Magistrate took the view that the onus was on the prosecution to prove that an invitation was issued to the police informant by the witness to enter the house, and to prove it beyond reasonable doubt. However that was not the appropriate test. The onus was on the defence to establish, on the balance of probabilities, the facts on which the defence relied in order to justify the exclusion of the evidence on the Bunning v Cross (1978) 141 CLR 55 discretionary ground. 

2.
Whilst there is an obligation on the Crown to satisfy the court, beyond reasonable doubt, that the elements or ingredients of the offence have been made out, the position is quite different in relation to a submission that admissible evidence should be excluded as a matter of discretion on fairness or public policy grounds. In the present case, the Magistrate had to identify with clarity whether H's entry to the house was to be classified as an (honest or understandable) mistake or accident, or as reckless, or as deliberate. Such an analysis or classification needed to be done in this case under the Bunning v Cross principles. 
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	In TAB Ltd v Greyhound Racing Victoria (No 2) MC22/09, the question in a civil proceeding arose as to whether full costs should be awarded against the unsuccessful party where that party was partially successful on the claim. Davies J held:

1.
The Court has a discretion about what costs order should be made and whilst the authorities make it clear that there are no hard and fast rules the discretion must be exercised judicially. That means there must be some identifiable and proper basis which supports the exercise of discretion. The general rule is that the successful party should be awarded costs and the general rule ought not to be displaced unless there is good reason. 

2.
Good reason may be found in inappropriate or unreasonable conduct on the part of the party in relation to the conduct of the hearing. However, there is no basis for such a contention in this case. Another basis is where it is possible to identify separate and distinct issues. The courts have recognised that in certain circumstances it may be appropriate to award costs based on issues won and lost and that it may be appropriate to do so without taking into consideration any issue of unreasonableness or any inappropriate behaviour on behalf of the successful litigant.
3.
Although the grounds on which TAB relied to contest the validity of the fee condition were separate and distinct grounds, nonetheless each of those grounds related to the one issue. In other words, this was not a case where any of the grounds on which TAB were unsuccessful were grounds relating to some different matter for determination by the court. Each and every one of them was a ground of legal principle which TAB contended supported the invalidity of the fee condition. For that reason this is not a case where the court's discretion should be exercised to apportion costs referable to the success and failure of TAB on the grounds on which it relied. 
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	In Re Kyle Magee MC23/09, the accused was ordered to be detained in custody pending the hearing of a charge of criminal damage. As the accused had been alleged to have committed a similar offence whilst on bail and could be found to be in breach of a suspended sentence for a similar offence, the Magistrate took the view that if the accused were released on bail he was likely to commit further offences. In granting bail with conditions, Forrest J held:

1.
The question in the present case was whether or not M. has shown cause why his detention in custody is not justified. If that question is answered in the affirmative, bail should be granted. If answered in the affirmative, bail must be refused. There is no second step.


Re Asmar [2005] VSC 487; MC 30/2005, applied.

2.
In granting or refusing bail, a synthesis of the various considerations is required. In some cases, one particular matter may point squarely to the refusal of or, alternatively, the granting of bail, but this must be taken into account with all other relevant factors, bearing in mind that the primary question is whether a person will meet the conditions of bail and attend at the trial as required.


DPP v Ghiller [2000] VSC 435, applied.

3.
Whilst it is true that there appears to be a real risk of re-offending in the present case, that risk has to be balanced against other matters such as the relatively minor nature of the offence, the likely sentence to be imposed could exceed the period M. has been detained in custody, that M. does not pose a flight risk nor is unlikely to fail to answer his bail and that the criminal law will deal with any such re-offending.  
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	Awarding Interest in Civil Proceedings

In Cameron v McMahon & Anor (No 2) MC24/09, the question of whether to award interest pursuant to s60 of the Supreme Court Act 1986 came before the Supreme Court. Davies J held:
1.
Section 60 of the Supreme Court Act 1986 ('Act'), provides that there is a statutory entitlement to interest from the date of commencement of the proceeding unless good cause is shown to the contrary. What constitutes good cause in any given case will depend on the particular facts and circumstances and, at the end of the day, a judicial officer has to be satisfied that there is good reason not to apply the general rule in favour of awarding interest to the plaintiff. 

2.
The good cause requirement has to be measured against the purposes of the statutory power to award interest. They have been recognised to be twofold. First to compensate a plaintiff for the loss or detriment which he or she has suffered by being kept out of his or her money and deprived of its use during the relevant period and secondly to encourage the early resolution of litigation. 


Ruby v Marsh (1975) 132 CLR 642, applied.

3.
The plaintiff's delay in formulating the cause of action was not a good cause for no award of interest in the nature of damages as the plaintiff was successful in part on the case as originally formulated. Secondly, in relation to the question of whether interest at the rate of 9% or the rate for the time being fixed under the Penalty Interest Rates Act 1983 should be allowed, the assessment of damages was done on the bass of the loan moneys outstanding at the time of judgment including interest. In those circumstances the fact that an amount of 9% was the interest rate payable on the loan moneys did not of itself justify confining the rate of interest payable under s60 of the Act.
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	Compensation for stress-related injury

The question of whether a stress-related injury is excluded from liability came up for determination in Department of Education & Anor v Unsworth (MC25/09). S82(2A) of the Accident Compensation Act 1985 ('Act') provides that a person is not entitled to compensation if the injury consisted of stress arising wholly or predominantly from an expectation of the taking of action related to the ordinary and necessary workings of an employment situation. The magistrate, in deciding to award U. compensation pursuant to the Act, found that the expectation which had caused injury to U. was his subjective state of mind that he was going to be dismissed. Upon appeal Pagone J upheld the appeal and referred the matter to the magistrate for further consideration.

1.
The exclusion from compensation effected by s82(2A) of the Act is intended to exclude from compensable injury what might generally be thought to be the ordinary stress occasioned by the ordinary and necessary workings of an employment situation. Compensation is not payable where the injury is the stress caused by such ordinary incidents of employment as transfer, demotions, discipline, redeployment, retrenchment, dismissal, failings to obtain promotion, reclassification or transfer and so on. The expectations which paragraph (c) excludes from compensation are necessarily linked to the actions and decisions described in paragraphs (a) and (b). That is made clear by the word “such” appearing before each of the words “action” and “a decision”. The word “such” plainly makes reference to the kind, degree or category previously specified or implied in the context in which the word is found. 

2. 
The word “expectation” is not given a particular or narrow definition. It is capable of various meanings and must be more than a fear, possibility or suspicion. There are two separate enquiries that needed to be undertaken. The first is to determine whether there was an expectation in fact and the second is to determine whether it was that expectation which gave rise wholly or predominantly to the injury constituting the illness or disorder of the mind caused by stress.


State of Victoria v Blythman [1999] VSC 498, not followed.

3. 
The magistrate ought to have considered whether there was an expectation in fact (other than the mistaken belief existing only in the mind of U.). There was, on the magistrate’s reasoning, no expectation in fact of any action being taken or any decision being made, and it was irrelevant to inquire whether what the employee feared had any overriding quality of reasonableness of a kind contemplated by paragraphs (a) or (b) of s82(2A) of the Act. In those circumstances the exclusion created by paragraph (c) would not be enlivened but not for the reason that had persuaded the magistrate.
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	Foreseeability of Damage in Civil Proceedings

In Metrolink Victoria Pty Ltd v Inglis MC26/09, The Court of Appeal (Neave and Redlich JJ A and Williams A JA) heard an appeal from the decision of Smith J in which His Honour upheld a magistrate’s decision in a case claiming damages where a motor vehicle negligently driven by Inglis collided with a tram. As a result of the collision, the tram service was delayed which in turn meant the operator incurred a penalty pursuant to a Franchise Agreement. The magistrate found that the damage was not reasonably foreseeable. In allowing the appeal in favour of the tramway operator, the Court held (overruling MC12/08):
1. Per the Court: The characterisation of the kind or genus of loss or damage suffered by M. was a question of law and not of fact.

2. The test for remoteness of damage is that established in The Wagon Mound [1961] AC 388 and applied in National Australia Bank Ltd v Nemur Varity Pty Ltd (2002) 4 VR 252 namely, whether the damage claimed by the appellant is ‘of such a kind or genus that a reasonable person should have foreseen’. This involves a two stage process. First, it is necessary to identify the particular kind or genus, to which the loss belongs (‘the categorisation question’). Second, once the particular kind or genus has been identified, it is necessary to determine whether a reasonable person in the position of the defendant ought to have foreseen loss of that particular kind or genus.

3. The categorisation applied by the Court should not be so narrow as to require foreseeability of the precise manner in which the particular injury came about or of its extent. The precise damage need not have been foreseen, and it is sufficient if damage of the same kind as occurred could have been foreseen in a general way.


Hughes v Lord Advocate [1953] AC 837;


March v Stramare Pty Ltd (1991) 171 CLR 506, applied.

Per Redlich JA and Williams AJA, Neave JA dissenting:

4. In the present case, the narrow category chosen by the Magistrate was not appropriate as the loss alleged to have been suffered by Metrolink was not that which was of an unusual kind. There was nothing unusual about the expectation that Metrolink would receive remuneration for the operation of its part of the tram network or that it would lose revenue in the event that it could not operate a part of its service. There is no reason of policy that compels a different approach to the recovery of losses calculated by reference to targeted performance obligations which have not been met because of the inability to conduct the service, and losses arising from the same cause which are to be calculated under a different remuneration structure. That this remuneration might be reduced or increased depending upon the operator’s ability to provide the service is unremarkable. That the mechanism by which remuneration for this service is determined might be complex, and be calculated according to a number of key performance indicators, is similarly neither unusual, nor is its complexity a reason to treat it differently from a more simple form of remuneration. For this very reason, I. was compelled to concede that it was reasonably foreseeable that fares would be lost as a consequence of interruption to the operation. 

5. Accordingly, the Magistrate erred in defining too narrowly the kind or genus of the loss suffered by Metrolink. The appropriate categorisation was simply one which required foreseeability of ‘revenue lost as a result of the inability to operate the tram service’. 

6. It was in no way ‘far-fetched’ that the collision of a car with a tram, causing an inability to operate trams on the network, might result in a loss of revenue. It was in fact highly likely, or at least a real risk, that the disruption of the provision of any service might result in a loss of revenue to the person who is responsible for the provision of that service. Accordingly, I. was liable for the loss incurred by M. arising by operation of the Franchise Agreement.
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	Jurisdiction of the Magistrates’ Court in Family Violence Protection Matters

The jurisdiction of the Magistrates’ Court in relation to Family Violence Protection matters was helpfully considered by Harper J in Zion-Shalom v Magistrates’ Court of Victoria & Ors (No 1) (MC27/09). In refusing an application for a stay of an interim Family Violence Protection order made by a Magistrate, His Honour held:

1.
S53 of the Family Violence Protection Act 2008 provides that a court may make an interim protection order if a family violence safety notice has been issued for an affected family member and the court is satisfied, on the balance of probabilities, that there are no circumstances that would justify discontinuing the protection of the person until a final decision about the application. The onus is placed by legislation upon the person seeking to persuade the court that the protection should be discontinued. 

2.
S53 of the Act refers to the discontinuance not of the family violence safety notice, but the protection which that notice gives. It is that discontinuance (or continuance) with which the magistrate is then, pursuant to the legislation, concerned. It is the clear intention of Parliament to ensure that the protection of the affected family member continues unless the court is persuaded that such continuation is not justified. 
3.
Where there was a delicately balanced set of circumstances where the plaintiff had to live in his motor car as the only form of overnight accommodation available and on the other, there were real difficulties, both legal and practical, in requiring, in effect, the other party to reside elsewhere than the dwelling in which she currently finds accommodation, given the legislatively expressed intention, the proper conclusion is that the stay application be refused.  
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	Procedural Fairness in making interim Family Protection Orders

In Zion-Shalom v Magistrates’ Court of Victoria & Ors (No 2) (MC28/09), Harper J dealt with an application for certiorari and Mandamus in respect of an interim Family Violence Order made by a Magistrate. In refusing the application, His Honour held:

1.
Where pursuant to s26 of the Family Violence Protection Act ('Act'), a family violence safety notice was appropriately issued by a senior member of Victoria Police, by s31 of the Act, such a notice was taken to be an application by the police for a family violence intervention order for the alleged victim against the alleged perpetrator of violence. It is also by that section taken to be a summons for the latter to appear in the Magistrates' Court on a date stated in the notice. Once those preconditions have been fulfilled, the Magistrates' Court has jurisdiction to determine the application. 

2.
The Act explicitly provides, by s54, that an interim order may be made whether or not the alleged perpetrator has been served with a copy of the application for a family violence intervention order and whether or not that person is present when the interim order is made. It follows that an interim order may be made without hearing that person. It is clear that on an application for an interim order a full hearing is not necessary. In this case, the plaintiff was given a hearing of sorts, albeit not one which would satisfy the criteria as laid down by the authorities for a fair trial. But – and the distinction is vital – an application for an interim intervention order is not a trial. 

3. 
The legislation does not require, before an interim intervention order may be made, that any alleged family violence be proved. In this case, once the magistrate was satisfied that the appropriate family violence safety notice had been issued for a person the subject of an application for a family violence intervention order to protect that person, the Magistrate only had to be satisfied of one other thing; namely, that there were no circumstances that would justify discontinuing the protection which the notice gave to that person. In this case, the Magistrate was so satisfied, albeit on material that would not allow her, were she hearing a proceeding for a final order, to be satisfied to the requisite standard that the plaintiff had committed family violence against the alleged victim. 
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	Defamation actions – principles to be applied

The principles to be applied in Defamation actions were usefully set out by Kaye J in Mooney v The Age Company Limited & Anor (MC29/09). His Honour in refusing an application to strike out imputations alleged in the statement of claim:
HELD: Application in respect of imputations one and three rejected. In relation to imputation two, the words "and voracious" should be struck out of the imputation pleaded.

1.
The question whether a particular publication is defamatory of a plaintiff, is determined by reference to the test whether an ordinary reasonable person, to whom the publication was made, would understand the publication to convey a meaning, or meanings, which would lower, or damage, the reputation of the plaintiff in the eyes of right thinking members of the community. In the last four decades or so, the practice has developed whereby a plaintiff specifies, as “false innuendos”, the ordinary and natural meaning or meanings, which it will be alleged, at trial, that the publication bore of and concerning the plaintiff. The question, whether the words published by the defendant in fact bore those meanings, is a question of fact, to be determined at trial by the tribunal of fact. Accordingly, the question, whether the words published by the defendant bore the meanings pleaded by the plaintiff, will be a question of fact for the jury, that is, whether a jury could reasonably conclude that an ordinary reasonable reader of the article would have understood the publication in the sense alleged in imputation (a) pleaded by the plaintiff. That is, the critical question is whether the article is reasonably capable of being understood, in the eyes of an ordinary reasonable reader, to have borne the meaning alleged in imputation (a). 

2.
The "ordinary reasonable" reader person is described as someone who is not “avid for scandal”, and who is neither “unusually suspicious nor unusually naïve” nor lives in an ivory tower, and who reads between the lines in light of his or her general knowledge and experience of worldly affairs. Thus, the ordinary reasonable reader does engage in a degree of loose thinking. In this respect, it is important to bear in mind that the ordinary reasonable reader is a lay person and not a lawyer, and such a person has a much greater capacity for implication than a lawyer. Similarly, the ordinary reasonable reader will “read casually and not expect a high degree of accuracy”. On the other hand, it is necessary to bear in mind the distinction between the reader’s understanding of what the article is stating, and a judgment or conclusion, which the reader may reach as a result of his or her own beliefs and prejudices, after reading the article; the defamatory quality of the article is to be determined by the former, and not the latter, proposition.
3.
Bearing in mind the principles relating to the mental processes of the ordinary reasonable reader, a jury would not be acting unreasonably, if it were to conclude that the overall thrust of the article was to impute that the plaintiff was reasonably suspected of being involved in the murder of her husband. Accordingly, the article, which is the subject of the claim, is capable of bearing the meaning specified in sub-paragraph (a) of paragraph 5 of the statement of claim.
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	Accident Compensation Claim

In Skordos v Magistrate Garnett & Ors MC30/09, Cavanough J dealt with a compensation claim where the applicant applied for referral of certain questions to a medical panel. There had been massive delays in the matter coming on for hearing and the applicant had had sufficient time to apply to have the matter referred. The Magistrate found that the application for a referral constituted an abuse of process. In upholding this decision, Cavanough J held:

1. 
A decision as to abuse of process is not a discretionary decision properly so called, but it has many similar qualities in that it is a matter of assessment and judgment, and value judgment at that. Accordingly, unless there is some distinct error of law or principle in the reasoning or decision-making process of the judicial officer, it is not an easy task to show that the decision was not open.


Walton v Gardiner (1993) 177 CLR 378, applied.

2.
Delay in interlocutory steps within a proceeding can amount to or give rise to a finding of abuse of court process. Accordingly, the Magistrate had the jurisdiction and the power to arrive at a finding that undue delay might qualify as abuse of process.


Batistatos v Roads and Traffic Authority of NSW (2006) 226 CLR 256, applied.

3.
The Magistrate did not take into account any irrelevant matter or failed to take into account any relevant matter. It follows that there can be no criticism of any substance that can be erected in relation to his reasons given for the refusal of the application.

4.
In relation to the ruling of 29 January 2009 there had been a further six occasions on which the matter had come before the Magistrates’ Court prior to it coming before the Court again on 29 January 2009. The Magistrate was entitled to, and did, take into account that very circumstance as another reason to refuse the application for a referral. Also, the fact that the application on 29 January 2009 was a repeat application not based on any change of circumstances suffered from the prima facie badge of abuse of process.


DA Christie Pty Ltd v Baker [1996] 2 VR 582, applied.
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	Sentencing in Welfare Fraud Cases

The approach to be taken when dealing with persons who are charged with welfare fraud was considered in DPP (Cth) v Moroney & Ors M31/09. T Forrest J had before him four appeals where Magistrates had released defendants on a s19B Bond under the Commonwealth Crimes Act. Although His Honour dismissed each appeal, he held:

1.
It is beyond doubt that s19B(1) of the Act provides for a two-stage process. First is the identification of a factor or factors of the character specified in sub-paras (i) (ii) and/or (iii) of the paragraph. The second stage is the determination that, having regard to the factor or factors so identified, it ‘is expedient to inflict any punishment’ or to reach the other conclusions for which the paragraph provides. The factors relevant to the second stage of the process (i.e. whether it is inexpedient to inflict punishment other than nominal punishment) are the factors that ordinarily arise upon a consideration of s16A of the Act together with the aspect of general deterrence. Expressing it another way, whilst a person may qualify for s19B consideration if a court is satisfied of one or more of the s19B(1)(b) factors, the court may not proceed further to exercise that discretion in a person’s favour until it considers the wider factors that ordinarily are taken into account on sentence. Only then if it appears “inexpedient” to punish or punish more than nominally would a s19B order be made.


Commissioner of Taxation v Baffsky [2001] NSWCCA 332; (2001) 192 ALR 92, applied.

2.
The test to be applied when considering a s19B disposition is that there must be something that clearly distinguishes the circumstances of the offence under consideration from the typical offence, or circumstances of an unusual nature personal to the defendant, before s19B can be properly involved in dealing with this particular offence. Further, there must be something which clearly distinguishes the particular breach of the section under consideration from what may be regarded as a typical breach of the section.


Kelton v Uren (1981) 27 SASR 92, applied. 

3. 
In relation to the argument that no Magistrate mentioned the two-stage process expressly or implicitly during the sentencing process, it did not automatically lead to the conclusion that that factor was ignored. Section 19B dispositions are not obscure orders exercised on the most exceptional of occasions. They are, in fact, the only avenue that a Magistrate has to a non-conviction disposition in the Commonwealth jurisdiction and exercised frequently enough to justify their own form in Schedule 3. Magistrates consider this section frequently and an appellate court ought be slow to conclude in the absence of clear evidence to the contrary, that a fundamental process in the exercise of a s19B disposition has been overlooked.

4.
In relation to the argument that the sentences were manifestly inadequate, each of the offences committed by the accused ought be considered relatively serious examples of criminal misconduct. Repeated false representations were made over an extended period of time, resulting in each case in a significant dishonest benefit to the particular recipient and an imposition on the revenue. However, none of the cases fell into a grave or particularly serious category. The amounts involved were insufficient for that to be the case and all accused at least at the outset were entitled to receive benefits. Having said that, the offences were serious enough to require that general and specific deterrence be carefully considered and not lightly set aside. 

5.
In relation to the cases of Moroney and Vincent, both satisfied the first stage of the two-stage process in respect of character, antecedents, age and mental condition and probably also established that their offending was committed under extenuating circumstances. When looked at more broadly (the second stage), their personal circumstances, when weighed with the nature of their offending, the need for general and specific deterrence and the other s16A factors, it may have been open to a Magistrate to use s19B. Their really substantial mitigating personal circumstances were capable of placing them in the 'atypical' category.

6.
In relation to the cases of Mahon and Wright, neither were able to call upon circumstances which reasonably satisfied either the first stage of the test let alone the second. Neither accused's circumstances placed them in the unusual or atypical category and the Magistrates' decision in each case showed a manifest inadequacy so as to constitute error in principle.

7.
National patterns of sentencing demonstrate with some clarity that s19B is being very widely used in Victoria in the context of welfare fraud and probably overused.

8.
In relation to the argument that having regard to the failure by the Magistrates to provide reasons for their decisions, these failures were of sufficient magnitude so as to amount to an error of law. 

9.
It is highly desirable that Magistrates sitting in the criminal jurisdiction offer reasons for their determinations. These reasons need not be lengthy or elaborate, but they should explain in concise terms the relevant evidence relied upon, reasons for findings of fact and any application of law to those facts. In sentencing remarks this will normally amount to no more than a few sentences. In all four hearings, the Magistrates should have offered reasons for imposing s19B orders. As has been observed, a s19B disposition is an atypical disposition (if not an exceptional one). Section 19B orders are reserved for cases where it is “inexpedient “that there be punishment beyond “nominal” punishment. The offences are on any view serious enough. Where an atypically lenient disposition is being imposed for a relatively serious offence, the parties and the public are entitled to know why.  Accordingly, it was highly desirable that the sentencing Magistrate in each case set out at the very least the following:

(a) A brief explanation of the two-stage test;

(b) Which factors satisfied him that he had a discretion to impose a s19B order (i.e. the first stage factors);

(c) Which factors persuaded him that he ought exercise that discretion in the defendants’ favour (i.e. all the factors in the sentencing mix that led him to the conclusion that this was a case that called for no or nominal punishment).

10.
Whilst these omissions to give reasons were of a significant nature, they did not constitute a miscarriage of justice such as to vitiate the proceedings.

11.
In relation to the Magistrate's refusal to allow the prosecutor to be heard on the question of penalty, not only was the Magistrate wrong in characterising the matter as 'minor' he also erred in refusing to hear the prosecutor on penalty. In those circumstances there was a fundamental denial of procedural fairness.

12.
When one considers all of the circumstances including the factors personal to the accused and with the aspect of double jeopardy (and triple jeopardy if the cases are remitted to the Magistrates' Court) it was appropriate for the Supreme Court not to intervene. 
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	Licensing of Crowd Controllers
In DPP v Anderson MC32/09, the defendant was charged with a breach of the Private Security Act 2004 in that he had employed or engaged a person to act as a crowd controller. In dismissing the charge the magistrate was not satisfied that the defendant had breached the Act. In dismissing the appeal, Pagone J held:

1.
The primary task of statutory construction is to determine and apply the intention of the legislature when enacting the relevant provisions. That task is not to be undertaken by taking each word in the statute, finding dictionary meanings of the words and applying the dictionary meanings to arrive at a conclusion. The task is, rather, to discern from the possible meanings a word may carry that meaning which Parliament intended when using the chosen words in the particular context in which they are found. 

2.
The prohibition contained in s131(2) of the Act is not directed against the person carrying out the activities of crowd controller but rather upon another person, namely, the person who might be employing or engaging the crowd controller. The section is not sufficiently wide enough to capture all situations where a manager or owner of the premises permits a person to act as a crowd controller.

3.
The word "engage" is plainly directed to a contract for services so as to ensure that the prohibition extends to prevent a person from engaging another either as an employee or as an independent contractor. As used in this provision, the word "engage" is intended to prevent a person being retained as an independent contractor.
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	Application for Bail
In Marijancevic v DPP MC33/09, the applicant was required to show exceptional circumstances existed for release on bail. In refusing the application, Kaye J held:

1.
Because of the nature of the offences alleged, M. is required to establish exceptional circumstances to enable him to be entitled to bail. The Bail Act 1977 does not define the term “exceptional circumstances”. The plain meaning of that word requires that M. establish circumstances which are out of the ordinary in respect of a person who would be in custody. It has been recognised, in a number of decisions in the Supreme Court, that a combination of circumstances may jointly constitute exceptional circumstances notwithstanding that none of them, taken individually, may be so characterised.

2.
In relation to the matters raised by M., standing alone they do not constitute exceptional circumstances. The fact that M. might suffer financial and adverse consequences as a result of being in custody is unfortunate but are they not exceptional. On the material, it cannot be said that the Crown case is so lacking in prospects of success so as to constitute an exceptional circumstance. 

3.
In relation to the question of delay, on a worst case scenario there would be a period of some 18 months between arrest and trial. Any delay in excess of 12 months is always a matter of concern for a court dealing with an application for bail. However, given the type of delays to which criminal trial processes are unfortunately subjected, the delays forecast by M. do not amount to exceptional circumstances.

4.
Taken in combination and as a totality, the circumstances taken at their highest do not constitute exceptional circumstances. Accordingly, the application for bail was refused. 
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	Application for Bail
In R v Chalmers MC34/09, the accused applied for bail on the grounds that there was going to be a substantial delay before the charges came on the trial, that his mother who had been charged with similar offences had been granted bail and that he had no prior convictions and sureties and employment were available. In refusing the application, Coghlan J held:

1.
In relation to the question of delay, one feature of large cases is that they will take longer to come to trial and the question of delay needs to be looked at bearing that in mind. A delay of two years in the original bail application made in DPP v Mokbel [2001] VSC 403 was not found to amount to exceptional circumstances.

2.
Looking at the case as a whole including the fact that if C. is convicted he will receive a substantial custodial sentence and the period of delay, the delay of itself was not capable of constituting exceptional circumstances.

3.
In relation to the question of parity, it has been accepted that parity is a consideration to be taken into account in bail applications. In such questions, it is important to compare like with like. Although it is clear that C.'s mother was to play her part in the enterprise, the exceptional circumstances as found in her favour included her age, her stable residence and her health. These matters are not matters applicable to C. the applicant. 

4.
Although it would seem apparent now that if released on bail C. would reside with his partner, that has not always been the case and the strength of that relationship, although identifiable, is really open to some question. But even taking that relationship put at its highest, it would not, of itself, including the circumstances of the imminent birth of their child, amount to exceptional circumstances. Also, the lack of prior convictions, the availability of sureties or the possible employment open to C. are not capable of themselves, or in combination with those matters and with delay, of constituting exceptional circumstances. 

5.
Accordingly, the application for bail will be refused. 
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	Application by witness to be exempted from giving evidence
In DPP v Lee MC35/09, a witness who was the son of an accused applied to be exempted from giving evidence against his father on the grounds that some of the statements he made to police were not true and that as his employment involved the climbing of high towers, there could be consequences if he became upset as a result of having to give evidence. Beach J refused the application and held:

1.
Section 400(3) of the Crimes Act ('Act') requires the Court to exempt a witness from giving evidence on behalf of the prosecution if, but only if, it is satisfied that having regard to all the circumstances of the case, the interest of the community in obtaining the evidence of the proposed witness is outweighed by: 

(a) the likelihood of damage to the relationship between the accused and the proposed witness; or 

(b) the harshness of compelling the proposed witness to give the evidence; or 

(c) the combined effect of the matters mentioned in paragraphs (a) and (b). 

2.
Sub-section (4) of s400 of the Act provides that the relevant circumstances include: 

(a) the nature of the offence charged; 

(b) the importance in the case of the facts which the proposed witness is to be asked to depose to; 

(c) the availability of other evidence to establish those facts and the weight likely to be attached to the proposed witness’s testimony as to those facts; 

(d) the nature, in law and in fact, of the relationship between the proposed witness and the accused; 

(e) the likely effect upon the relationship and the likely emotional, social and economic consequences if the proposed witness is compelled to give the evidence; and 

(f) any breach of confidence that would be involved. 

3.
The evidence of the witness discloses that the relationship between him and the accused is not close. It has not been close for some time prior to the date when the accused left for Vietnam. In the circumstances, there is no significant likelihood of damage being done to the relationship between the accused and the proposed witness in the event that the proposed witness is required to give evidence. Similarly, there is no harshness involved in compelling the proposed witness to give evidence. Specifically, having regard to all the circumstances of the case (including the circumstances referred to in s400(4)), the interest of the community in obtaining the evidence of the proposed witness is not outweighed by the likelihood of damage to the relationship or the harshness of compelling the evidence to be given or the combined effect of these matters. 
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	Civil proceedings – service of notice of default – Rule in Jones v Dunkel
In Cohen v Accounts Control Management Services Pty Ltd MC36/09, the question of which party was required to prove service of a notice of default came up for determination. The Magistrate held that the notice was received by the defendant and made an order on the claim. In dismissing the appeal, Vickery J held:

1.
It was argued by C. that an adverse inference ought to have been drawn against Accounts Control by its failure to call any witness from the Bank to provide evidence of the change of address in accordance with the case of Jones v Dunkel (1959) 101 CLR 298. Further the inference should have been drawn that the calling of such evidence would not have been favourable to the case of Accounts Control.

2.
The operation of whether the principle of Jones v Dunkel can or should be applied depends on whether the conditions for its operation exist. These conditions are three in number; (a) the missing witness could be expected to be called by one party rather than the other; (b) his evidence would elucidate a particular matter; (c) his absence is unexplained.


Payne v Parker [1976] 1 NSWLR 191, applied. 

3. 
In the present case not all of the conditions were met for the application of the principle. In particular, it did not follow that the alleged missing witness from the Bank would be expected to have been called by Accounts Control rather than by C. In his particulars of defence, C. did not state that he had not received the default notice by reason that he had changed his address and also that he had notified the Bank of that change of address. It followed that it could not be expected that Accounts Control would have adduced some evidence on that issue. On the other hand, given the way the defence was conducted, it would have been expected that C. would have called evidence rather than leave it to Accounts Control to undertake that task. In those circumstances, the Jones v Dunkel submission does not have substance.

4.
It did not necessarily follow that because C. changed his address that he did not receive the notice of default. It is common for mail to the former occupant to be passed to the new occupant of premises previously occupied by a person who has moved from an address. Commonly arrangements are made to pass on mail, whether through Australia Post readdressing mail or by private arrangement made with the new occupant of the premises.

5.
Given facts which could be found from the Bank records tendered in evidence including conversations between C. and the Bank officers, it was open to the Magistrate to infer that C. acknowledged receipt of the default notice and make an order on the claim. That being the case, it was open to the Associate Judge to dismiss C.'s claim on the basis that C. did not have an arguable case and also that to refuse leave would impose no substantial injustice. 
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	Admissibility of computer records

In DPP v Wang Yi Chao MC37/09, the defendant had been charged with possession of child pornography, such images allegedly contained on a computer hard drive belonging to him. Evidence given by a witness who was able to state what devices had been previously connected to the computer was held by the magistrate to be subject to the provisions of s55B of the Evidence Act 1958 but was inadmissible as certain preconditions had not been first met. In dismissing the appeal, Lasry J held:
1.
What was sought to be led from the witness was evidence from the registry hardware files from which a determination could be made about what devices had previously been connected to the computer. The purpose of leading that evidence was to establish usage by Wang in order to infer that the downloaded material in respect of which he was charged was downloaded by him. Section 3 of the Evidence Act defines “statement” as to include “any representation of fact whether made in words or otherwise”. 

2.
S55B of the Act applied to the material sought to be presented to the Magistrate. It was a statement contained in a document produced by computer. Accordingly, the Magistrate ruled correctly that s55B of the Act applied to the evidence sought to be led and that the requirements of s55B had not been complied with. Reliable and accurate information produced by a computer about access to is and the use of its hard drive is admissible if the provisions of s55B(2) of the Act are satisfied.
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	Driving whilst disqualified

In Hoe v Vella & Anor MC38/09, the question of whether the accused should have been charged with different offences under the Road Safety Act 1986 came up for determination. Osborn J held:

1.
In relation to the submission that H. should have been charged with a breach of s30AA of the Act, the offence of driving whilst disqualified in breach of s30 of the Act was not at the relevant date itself an ‘infringement offence’ nor was it a ‘traffic infringement’ as defined by s3 of the Act. It was not the subject of infringement notice procedures as provided for in Part 7 of the Act and was not relevantly affected by the transitional provisions upon which the plaintiff seeks to rely.  

2.
Further and more fundamentally, H. could not be regarded as a person whose driver licence was ‘suspended in accordance with Part 8 of the Infringements Act’. Part 8 provides for such suspension but in the present case the suspension in fact occurred pursuant to the provisions of the Road Safety Act. In turn, the transitional provisions did not deem such a suspension to be a suspension under the Infringements Act. It followed that H. could not be charged under s30AA. 

3.
In relation to the submission that H. should have been charged with unlicensed driving pursuant to s18 of the Act, whether the expiry of the licence ended the suspension or whether disqualification continued after expiry of the licence on 26 November 2006 was a critical piece of evidence technically dependent upon proof of the records of the Roads Corporation.

4.
The s84 certificate tendered in evidence comprised an exhibit and on the authority of the High Court in Craig v South Australia (1995) 184 CLR 163 such certificate did not ordinarily comprise part of the record nor was it incorporated in the reasons given by the County Court judge. Accordingly, having regard to the limitations in the record, H. was unable to establish his entitlement to relief in the nature of certiorari. 
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	Issue-estoppel/res judicata
In Derks v R & J Fibreglass Industries Pty Ltd MC39/09, the question of whether a claimant whose claim in the County Court had been dismissed was stopped from pursuant a similar claim in the Magistrates’ Court. In allowing the appeal against the dismissal of the claim, Beach J held:

1.
In order to recover weekly payments under the Act, a plaintiff must establish that he or she has suffered an injury which entitles him or her to compensation under the Act and an incapacity for work during the relevant period. So far as medical and like expenses are concerned, a plaintiff must again establish the existence of an injury which gives rise to an entitlement to compensation. However, what then needs to be established to recover medical and like expenses is that the relevant medical service was received because of the injury. 

2.
In order to be entitled to a payment of compensation pursuant to s98 of the Act, a plaintiff merely has to bring his or her compensable injury within the table contained in that section. A plaintiff who establishes that his or her compensable injury falls within the table in s98 has an entitlement to compensation under both ss98 and 98A of the Act. Such a plaintiff does not have to go on and establish incapacity during any particular period or that any particular medical or like treatment was received because of the compensable injury. 

3.
A dismissal of an action which could succeed on establishing either X or Y, is a decision negativing both, but if the action is found on X plus Y, its dismissal does not necessarily involve a decision as to either, since the action may have failed because X had not been established, though Y had been, or vice versa, or because neither had been established.


ACCC v Australian Safeway Stores Pty Ltd (No 3) [2001] FCA 1861; (2001) 119 FCR 1, applied.

4.
On its face, the weekly payments proceeding in the County Court was of the X plus Y variety. That is, in order for D. to succeed in his claim for weekly payments, he had to establish an injury in the course of his employment with the respondent and an incapacity for work during the period in which he claimed an entitlement to weekly payments. Similarly, in order to succeed in his claim for medical and like expenses, D. had to establish an injury in the course of his employment with the respondent and that the relevant treatment was received because of that injury. Absent some concession from the respondent, D. could have lost his claim for weekly payments either by failing to establish that he suffered an injury in the course of his employment with the respondent or by failing to establish a relevant incapacity for work. So far as the claim for medical and like expenses was concerned, this could have been lost by D. either failing to establish an injury in the course of his employment with the respondent or by failing to establish that the treatment in respect of which compensation was sought was received by the appellant because of that injury. 

5.
Undoubtedly, a very significant issue (if not the main issue) in the weekly payments proceeding was the question of whether or not D. sustained injury in the course of his employment with the respondent. However, proving that this issue was a significant issue (or the main issue) in the weekly payments proceeding did not establish that there were no other issues upon which D. had to succeed in order to have had a judgment entered in his favour in that proceeding. 

6.
It was not open to the Magistrate to conclude that the only issue in dispute in the weekly payments proceeding in the County Court was the question of whether or not D. sustained injury in the course of his employment with the respondent. If this proceeding truly was a one issue case, one would have expected the pleadings to reflect that fact or there to be in evidence communications between the parties advising that the respondent took no issue with the existence of an incapacity or a liability to pay for specified medical treatment if D.'s injury was shown to have occurred (or been aggravated) in the course of his employment with the respondent. 

7.
The only conclusion open to the Magistrate was that this case was of the X plus Y variety involving issues as to the existence of incapacity and whether or not specified treatment was received because of the claimed injury. The respondent’s defence in the weekly payments proceeding admitted nothing but formal matters, the denial of D.'s claim as referred to above and the fact that a conciliation had occurred resulting in the issuing of a certificate within the meaning of s49(b)(i) of the Act. Everything else was disputed. 

8.
There being no evidence to support the proposition that the only issue in dispute in the weekly payments proceeding in the County Court was the question of whether or not D. suffered injury in the course of his employment with the respondent (and the only proper conclusion being that the existence of an incapacity was in issue, together with the issue of whether any specified medical treatment was received because of such an injury), the dismissal of the weekly payments proceeding in the County Court did not estop D. from pursuing his claim for compensation under ss98 and 98A of the Act. When the Magistrate referred to the question of the relationship between the injury and employment with the respondent as “effectively the main issue”, if the Magistrate meant the only issue, then this approach was wrong. 
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	Bunning v Cross principle applied
In Terry v Johnson MC40/09, the defendant had been convicted of a drink/driving charge where there was evidence that the breath analysing instrument had malfunctioned. When the defendant asked about undergoing a blood test he was discouraged by the police officer. In allowing the appeal and quashing the conviction, the Court of Appeal held:

1.
The authorities establish that where a defendant has suffered any unfairness or unlawfulness, a Magistrate has a discretion whether to accept or reject the breath analysis evidence. The Magistrate must consider the competing public requirements of the public need to bring to conviction those who commit criminal offences with the public interest in the protection of the individual from unlawful and unfair treatment. Where a Magistrate found that a driver had acted on advice from a police officer which denied him evidence which could possibly have defeated the charge, the subsequent conviction was "obtained at too high a price".


R v Ireland (1970) 126 CLR 321;


DPP v Moore [2003] 6 VR 430; and


Nolan v Rhodes [1982] 32 SASR 207, applied.

2.
The County Court judge in the present case considered that the magnitude of the breath test reading, 0.127%, in comparison to the permitted 0.05%, was such that T. could not have been assisted by a blood test reading. Implicit in this was the judge's assumptions that the blood test would have been unlikely to show a blood alcohol content to be less than 0.05% and that, further, the recorded breath test reading was accurate, or approximately so. There was in fact no evidence to support either assumption. 

3.
A relevant purpose of obtaining the blood test reading was to verify or not the accuracy of the breath test reading. T. was charged with an offence contrary to s49(1)(f) of the Road Safety Act 1986 which depended upon a result of analysis as recorded or shown by the breath analysing instrument of breath sample taken within three hours after driving. If T. had pursued his right to have a blood test it may be that the reading would have been less than 0.05%. This would have provided a powerful basis for concluding that the breath analysis instrument was not in proper working order or properly operated, giving rise to a statutory defence to the charge based on the breath test certificate. 

4.
The discretion to exclude evidence on the Bunning v Cross principle requires T. to satisfy this court that the application of the balancing exercise referred to in Ireland’s case must favour exclusion. In the present case, the weight to be given to the fact that the misconduct of the officer caused T. to forego an important right, is established by the authorities. The County Court Judge appeared to discount the significance of this consequence by her conclusion based on assumptions which were unwarranted. Furthermore, the accuracy of the breath test reading was significant not only for the purposes of determining whether T. was guilty of the offence charged, but also with respect to the imposition of the appropriate fine and licence suspension order in the event that he was convicted. 

5.
In the circumstances, a judge properly applying the Bunning v Cross principle to the facts in evidence, must inevitably have exercised the discretion to exclude the evidence of the breath analysis certificate. In failing to do so, the judge's discretion miscarried.
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	Sentencing in child pornography cases
In R v Fulop MC41/09, the Court of Appeal dealt with an appeal from a County Court judge who had sentenced the accused in respect of offences relating to child pornography. In allowing the appeal, the Court held:

1.
Section 16(4) of the Sentencing Act 1991 provides that a court that imposes a term of imprisonment for an offence against the law of Victoria on a person already undergoing a sentence of imprisonment for an offence against the law of the Commonwealth 'must direct when the new term commences', and that must be no longer or no later than the completion of the Commonwealth sentence and the end of the non-parole period fixed in respect of it.

2.
Section 16(4) of the Sentencing Act 1991 required the sentencing judge to turn her mind to the commencement date of the state sentence and specify it in terms. It is not permissible to work backwards from the total effective sentence which the sentencing judge intended to achieve and fix upon a starting point for the state sentence to fit that aim. 

3.
The sentencing judge was in error in the cumulation of minimum terms. A non-parole period is not a discrete component of a sentence. The head sentence is not a non-parole period plus an additional term but rather an appropriate term of imprisonment having regard to the circumstances of the offence and the offender. The sentencing judge could not fix a non-parole period in relation to both the state and Commonwealth sentences. The sentencing judge should have stated the commencement date of the state sentence and assigned an appropriate non-parole period to it, if she was to assign one at all. 

4.
The elements of the offences overlapped but they were not identical. While F. was able to obtain possession of the pornographic material through a carriage service, the service also enabled users to disseminate the material. The Commonwealth offence concentrates upon the internet whereas the state offence is not concerned with the means by which the offender gains possession of pornographic material. F. could gain access to the material without possessing it, but in this case, he took a further step by downloading the material and thereby obtained possession of it. The Commonwealth offence was concerned with the images found on the hard drive of the appellant's computer. The state offence was constituted by the CDs and DVDs made and retained by the appellant. The offences did not overlap to such an extent that it rendered inappropriate the degree of cumulation ordered by the sentencing judge. 

5.
A plea of guilty is usually evidence of some remorse on the part of the offender however, in F's case there were countervailing factors bearing upon remorse which the sentencing judge was entitled to take into account.


Siganto v The Queen (1998) 194 CLR 656, applied.

6.
In relation to the submission that the sentences were manifestly excessive, F. could rely on a number of mitigating factors: the early pleas of guilty, the absence of prior convictions, the evidence of good character and a good employment record, the absence of any payment for the material to which F. gained access, and no dissemination of material by the appellant. The evil at which the provisions contravened by F. is aimed is the production of the images by subjecting children and young persons to degrading exploitation. That exploitation exists to serve the demand created by those who gain access to and collect the images. The legislation aims to deter persons such as F. and thereby remove the demand which child pornographers supply. F. was to be punished not simply for his predilection to the material but rather for his pursuit of it. In this connection, the length of time and the frequency with which F. obtained access to the images and the quantity of images which he collected, sorted and stored were the most significant aspects of his offending. The mitigating factors are to be seen in the light of those matters. 

7.
The sentencing judge gave the mitigating factors too little weight and sentencing statistics show that the sentence imposed on F. was substantially in excess of sentences for like offending. Total effective sentence of 3 years with a minimum period of 2 years imposed.

	
	


