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	1
	Onus of proof in common assault cases

In Parish v DPP MC01/08, Robson J heard an appeal from a magistrate’s decision in relation to charges of common assault. In finding the charges proved, the magistrate found that the prosecution did not bear the onus of proving that the defendant was aware that the complainant was not consenting or might not be. The defendant had also been charged with indecent assault which had been dismissed by the magistrate. In his judgement, Robson J examined in detail the history of the legislation on indecent assault, the numerous case authorities and the submissions of the parties and held that the magistrate fell into error. His Honour stated that the prosecution had the onus of establishing beyond reasonable doubt that the defendant was not aware that the complainant was not consenting or might not be.

Also, His Honour added a note of caution about his decision. The defendant suffered from Asperger’s Syndrome which had an unfortunate impact on his ability to deal with people. His Honour said that it “is difficult to conceive of a person not beset by a similar affliction who would not know, in the circumstances of this case where the complainant said nothing that she nevertheless was not consenting or might not be.”

	2
	Gifts and Local Councillors' duties

In Saunderson v Watson MC02/08, Byrne J dealt with an appeal against a magistrate’s finding that a local councillor (S.) who failed to declare a gift was in breach of S81(7)(e) of the Local Government Act 1989. S. incurred debts to two printing firms for the production of advertising material for the election campaign of himself and others. The total amount was some $17,500 which was paid on S.’s behalf by a third party. S. failed to disclose this transaction in his return and was later charged with a breach of the Act and found guilty. Upon appeal, Byrne J dismissed the appeal and held that

1. The magistrate was required to determine whether the donations in question were gifts under the Act. Central to the definition of "gift" in s3(1) of the Act is that there is a donor and a donee. The definition of "disposition of property" in s3(1) of the Act must relate to the passing of something from one person to another. In the case of the release of a debt, its most obvious application would be the case where a donor, being a creditor of the donee, discharges that debt.

2. In the present case, the gift in question was the act of the donor in paying the invoices. In legal terms, this act discharged the debts owed by S. to the two printing companies. Such an act was clearly a disposition of property and was also a gift within the statutory definition, since the discharge of the debt was made without consideration.

3. The question was whether S. received the gift itself. The disclosure obligation under s81(7) of the Act should not be construed narrowly so as to introduce in 2004 a change which would severely reduce the existing disclosure obligations of councillors with the consequence that disclosable transactions, which are commonly and properly entered into by councillors, should no longer be the subject of disclosure. The proper interpretation of s81(7)(e) must be that a gift received by a councillor includes not only transactions whereby the donor discharges the liability of the councillor to the donor, but also where it discharges the councillor’s liability to a third party. Therefore, the disclosure requirements of s81(7)(e) include a requirement to disclose gifts which are received as election campaign donations. Accordingly, the magistrate was not in error in holding that the payments constituted a gift requiring disclosure under s81(7)(e) of the Act.

4. In relation to the Proudman v Dayman [1941] 67 CLR 536 defence that S. genuinely believed on reasonable grounds that the donations which he received were not gifts, the Magistrate found that S. honestly held that belief, but rejected the defence on the ground that it was not held on reasonable grounds. This finding of fact was open on the evidence. In any event the alleged mistake as to whether a donation of this kind fell within the definition of “gift” within the meaning of s81(7) was a mistake of law and, for that reason, did not provide the basis for the suggested defence.

	3
	Meaning of "insurance company"

Metropolitan Fire & Emergency Services Board v Capricorn Mutual Limited, MC03/08 involved the dismissal by a magistrate of a charge that the defendant failed to lodge a return under the Metropolitan Fire Brigades Act 1958. The central question was whether the defendant was an insurance company within the meaning of the Act and therefore required to lodge a return. The magistrate found that the defendant was not an insurance company and dismissed the charge. On appeal, Williams J made an exhaustive analysis of the documentation issued by the defendant and the case law on the question of what is an insurance company. Williams J applied the decision of Sir Robert Megarry V-C in Medical Defence Union v Department of Trade [1980] 1 Ch 82 and held that an entitlement to the proper consideration of a claim does not suffice for a contract of insurance. In dismissing the appeal, Williams J found that where the essential character of the entitlement of a member of a corporation (CM) was only the consideration of a claim which could be accepted or rejected at the discretion of the corporation's directors, the magistrate was not in error in finding that the corporation CM was not an insurance company and therefore required to lodge a return under s40 of the Metropolitan Fire Brigades Act 1958 notwithstanding that: 

• the product Disclosure Document made it plain that a member had a right to have a claim considered and the board had a discretion as to whether or not it met that member's claims; 

• the expectation that a member might regard the manner in which a discretion might be exercised; 
• the board had an obligation to act reasonably in the exercise of its discretion;

• there were similarities between the product and insurance;

• a member's contributions are calculated with reference to a risk.

	4
	Role of Police Prosecutors in sentencing

In DPP v Shoan MC04/08, the Court of Appeal (Buchanan and Nettle JJ A and Curtain AJA) dealt with an appeal from the decision of a County Court judge increasing the penalty imposed by a magistrate. In the first instance, the magistrate when dealing with a person charged with numerous offences of criminal damage by way of graffiti, indicated that a non-conviction CBO would be made. The police prosecutor said that a CBO was within the range of sentencing options open and whether a conviction was imposed was a matter for the magistrate. On appeal by the DPP, the County Court judge imposed a sentence of 3 months’ imprisonment. The Court of Appeal allowed the appeal and wholly suspended the sentence save for the 43 days already served by the defendant. In saying that it was “unfortunate” that the DPP appealed in this case, the Court had some important things to say about the role of the police prosecutor at first instance. It said that the fact that the prosecution has already accepted or acquiesced in a particular disposition is to be weighed in the exercise of the court’s discretion on appeal. Further, the fact that the prosecutor had adopted a particular position in the Magistrates’ Court should have been taken into account by the County Court judge as “a significant matter” but was not to dictate the result of the appeal. Nettle J “wondered” how the police prosecutor could have thought that a non-conviction CBO was “appropriate” and went on to say that the sentence indication scheme which operates in the Magistrates’ Court is “unlikely to go far” if the DPP continues to “make a practice of having a second go in cases where a sentencing indication is given and acted upon with the express or tacit approval of the prosecutor.”

	5
	Water damage to apartment; Calderbank offer

In Spagnolo & Anor v Body Corporate Strata Plan 418979Q MC05/08, Robson J dealt with an appeal from a Magistrate who upheld a claim for damages sustained as a result of a spa bath overflowing in a block of apartments. One of the guests had turned on the tap to the spa bath but fell asleep before it was turned off. A drainage point in the apartment was blocked and water escaped from the bath thereby causing damage to that apartment and others in the block. The main defence was that the action was statute-barred by virtue of provisions of the Water Act 1989 in that where there is a flow of water from the land of a person onto any other land, any claim based on damage suffered can only be heard by VCAT. The Magistrate found that the provisions of the Act did not apply in that the flow of water did not begin on land outside the room but the relevant flow began in the room. Therefore, the action was properly before the Magistrate and was one not to be heard by VCAT. Further, in relation to costs, the Magistrate made the usual order as to costs despite the fact that an offer of compromise had been made prior to the hearing. Robson J upheld the Magistrate’s decision and said that no error was shown in finding that the Water Act did not apply to the complaint in respect of the claim. Also, in view of the fact that the offer of compromise had been withdrawn some months before the proceedings were commenced, the Magistrate was not in error in deciding that the Calderbank offer did not rebut the making of the usual order as to costs.

	6
	Reasons for decision; reliance on quotes tendered

Cyndan Chemicals v Ultra Wash Holdings MC06/08 is a case in which the reasons of a Magistrate for accepting one expert over the other was in question. King J explained that there are three fundamental elements of an adequate statement of reasons, namely: the judicial officer should refer to relevant evidence; the judicial officer should set out any material findings of fact and conclusions or ultimate findings of fact reached; and the judicial officer should provide reasons for making the relevant findings of fact (and conclusions) and reasons in applying the law to the facts so found. The law in respect of findings of fact being challenged as questions of law is well established. In a case where an appeal lies on matters of law, the failure of a judicial officer to identify why the evidence of one witness is preferred to another may, in an appropriate case constitute an error of law. In the present case the two experts were in conflict, and the magistrate clearly stated the findings of the expert called by one party that she accepted and upon which she relied. This was a question of fact and in those circumstances the requirement for the provision of reasons as to findings of fact by a magistrate was less rigorous than in a case in which an appeal lies on questions of fact. The conclusion that the magistrate reached was clearly open on the evidence. In relation to quantum, once the hearsay documents were tendered without objection, their contents were then capable of being used by the magistrate subject only to weight. By the conduct of one party’s counsel at the hearing, there was a waiver of admissibility of the documents and their contents. Accordingly, it was open to the magistrate to rely on the quotations as to the cost of the replacement tiles and the claim in relation to future loss.

	7
	Bail and the Charter of Human Rights and Responsibilities

The Charter of Human Rights and Responsibilities will probably assume an important position in relation to bail applications in the future. In Gray v DPP MC07/08, Bongiorno J dealt with an application for bail by a person awaiting trial on a number of charges including aggravated burglary. The accused had to satisfy the Court that his continued detention in custody pending his further court hearings was not justified. Bongiorno J said that sections of the Charter of Human Rights and Responsibilities ('Charter’) require persons accused of crime to be tried without reasonable delay and released if that does not occur. Therefore, the provisions of the Charter are highly relevant to the question of bail. The inability of the Crown to provide a trial as required by the Charter must have an effect on the question of bail. It would be difficult to argue that a trial which may well be not held until after the applicant had spent more time in custody than he is likely to serve upon a sentence would be a trial held within a reasonable time. The only remedy the Court can provide an accused for a failure by the Crown to meet its Charter obligations in this regard (or to ensure that it does not breach those obligations so as to prejudice the applicant), is to release the accused on bail. Having regard to the question of delay and other matters affecting the accused, he established that his continued incarceration was not justified and was accordingly released on bail.

	8
	Loss caused by negligent valuation of property

In Nicholson v Matler MC08/08, N. had engaged M, a valuer to provide a valuation report in respect of Ns property which had been recently sold. The valuation was more than $107,000 in excess of the sale price so N. sued the estate agent for that amount. In the County Court action, M. the valuer was forced to admit that his valuation of the property was over by about $40,000. After 3 days’ hearing in the County Court, the action was settled on the basis that each party would withdraw and bear their own costs. N. later sued M the valuer in the Magistrates’ Court for the costs thrown away in the County Court proceeding. The Magistrate found that the negligent valuation had no effect on Ns conduct of the County Court action and dismissed the claim. On appeal, Bell J held that the magistrate had to decide whether the valuer's negligence had caused the vendor's loss namely, her legal expenses thrown away in the County Court action. In the County Court action, another valuer had valued the property at $426,000 meaning that N. could have had a viable claim in the County Court for the lesser amount. However, N. settled the case without an order in her favour. Accordingly, it was open to the magistrate to have found that as N. settled the proceeding, it could not be said that the costs were thrown away because of Ms negligence. The magistrate was not in error in finding that N. would have issued the County Court proceeding even if she had known Ms valuation was incorrect.

	9
	Inconsistent rights under a contract

In BDM Marketing Pty Ltd v Adlinx Pty Ltd MC09/08, Kaye J dealt with an appeal from a Magistrate who found that a party to a contract had rescinded the contract and was entitled to a refund of the deposit paid. The party gained no rights under the contract until it was concluded and that party made no election to keep the contract on foot by not terminating before or on that date. The question to be considered by the Magistrate was whether the party had elected to rely on a clause under the contract or had terminated it. Kaye J held that where a party elects between two inconsistent rights under a contract, such a party may be bound by that election, so that having chosen to assert one right, the party may not subsequently invoke an inconsistent right. In particular, if a party to a contract, faced with the choice of terminating the contract or keeping it on foot, terminates the contract, that party will ordinarily have acted in a manner which binds him to that choice, so that the party may not later maintain that the contract is still on foot. The election by the party must be unequivocal, and must be made with knowledge of the facts. Further, a party, confronted with a choice between the exercise of alternative and inconsistent rights, is not obliged to make the election at once. That party is entitled to keep the question open, so long as it does not affirm the contract and so long as the delay does not cause prejudice to the other party. His Honour found that the Magistrate was not in error in finding that a party did not breach the contract and was entitled to a return of the deposit paid notwithstanding that the party elected not to rescind the contract.

	10
	Offensive language in a public place

The law of offensive behaviour and insulting language was recently evaluated by Harper J in the decision of Ferguson v Walkley & Anor MC10/08. In that case, F. had been charged with using insulting words and behaving in an insulting manner contrary to s17(1) of the Summary Offences Act 1966. In upholding the convictions imposed on the defendant by the Magistrate, Harper J canvassed the principles of democratic government as espoused by John Stuart Mill and referred in detail to the work by Professors Bronitt and McSherry who said that criminalizing offensive language has the potential to interfere with the freedom of expression, assembly and association protected by the International Covenant on Civil and Political Rights. The Professors stated that “empirical data in New South Wales reveals that offensive conduct crimes have a disproportionate impact on indigenous communities, being used primarily to deal with young people who swear at the police or otherwise demonstrate disrespect to authority.” In Ferguson’s case, the defendant who is a koori, was asked to leave a hotel by the licensee. F. refused and police were called. When F. left the hotel, he launched into a tirade of abuse directed at the police using expressions such as ‘you weak dog cunt’ and ‘fuck off weak dogs’. About two months later, as a result of a complaint, police attended at Fs house about 11.30pm and asked F. to turn down the volume of music emanating from his house. F. began using similar expressions as previously and was later charged with offences under the Summary Offences Act. The Magistrate in convicting F. of the charges noted the importance of context and found that Fs behaviour was so deeply or seriously insulting and therefore so far contrary to contemporary standards of public good order, as to warrant the interference of the criminal law. Harper J upheld the Magistrate’s finding and said that the police had a duty to respond appropriately to the mindless barrage of insults and that Fs behaviour warranted the interference of the criminal law.

	11
	Principles re Summonses to Produce Documents

In Ragg v Magistrates’ Court and Corcoris MC11/08, Bell J thoroughly reviewed the law in relation to summonses issued to produce documents. In this case, a summons had been issued by the accused C. to the police informant requiring the production of a large number of documents including documents which the police had in their possession but were not intending to use in the prosecution of the case. Bell J said that the governing principle in dealing with an objection to production of documents is that an accused person is entitled to seek production of such documents as are necessary for the conduct of a fair trial between the prosecution and the defence of the criminal charges that have been brought. That principle gives proper effect to the underlying fundamental duty of a court to ensure a fair trial and because it is consistent with the human rights of an accused person to equality before the law and a fair hearing specified in art 14 of the International Covenant on Civil and Political Rights, as well as the equality of arms principle that has been stated in the international jurisprudence by reference to those rights. When objection is taken to the production of documents, the accused must identify expressly and with precision the forensic purpose for which access to the documents is sought. A legitimate purpose is demonstrated where the court considers, having regard to its fundamental duty to ensure a fair trial, that there is a reasonable possibility the documents will materially assist the defence. Where an accused identified expressly and with precision the legitimate forensic purposes for which he sought production of certain documents, it was reasonably possible that the documents described in the disputed paragraphs might have assisted the defence. That was so even though the documents were unused material from the prosecution’s point of view. Where the prosecution case was based on a reconstruction of the accused's businesses, which the prosecution intended to prove through the evidence of expert forensic accountants, the basis of their evidence would be material obtained in the police investigation, some by physical searches, some by various kinds of covert surveillance activity and the rest by various other means. The material was obtained not just from the accused's businesses but also from third parties, so the accused cannot be expected to know what the entirety of that material was. Out of the material that was seized or obtained, some was selected for use in the prosecution and the rest was rejected and returned. In such a case, the defence was entitled to test the evidence that would be given by those experts by examining the selections that had been made by them from the entirety of the material collected. To use the language of human rights, only then will there be equality of arms between the prosecution and the defence.

Accordingly, a magistrate applied the correct governing principle and made no error of law in ruling that the police informant was required to produce certain documents to the court.


	12,13
	'No case' submission; res ipsa loquitur
Metrolink Victoria Pty Ltd which runs the tramway network in Melbourne has been unsuccessful recently in two cases seeking damages in the Magistrates’ Court. In the first Metrolink Victoria Pty Lrd v Inglis MC12/08, a tram collided with a motor vehicle driven by Inglis and Metrolink sued Inglis seeking $11,355 damages not for physical damage to the tram but for financial penalties imposed upon it by the Director of Public Transport because of the trams which were delayed by the collision. The Magistrate, whose decision was upheld by Smith J, rejected this claim holding that the imposition of the financial penalties was not reasonably foreseeable.

In the second case of Metrolink Victoria Pty Ltd v Auspro Logistics Pty Ltd MC13/08, Metrolink sued a company which was the owner of a truck which collided with a bridge in Melbourne. No damage had been occasioned to tram powerlines under the bridge but employees from Metrolink attended the scene and isolated the powerlines, As a result a number of trams had to be diverted whereby Metrolink incurred operational penalties for the interruption to its services. The Magistrate, in dismissing the claim, held that Metrolink had failed to prove negligence by the truck owner. The rule of res ipsa loquitur (the thing speaks for itself) did not apply. Kaye J upheld the Magistrate’s decision and stated that the question which the magistrate was required to answer, on hearing the 'no case' submission, was whether Metrolink had adduced evidence as to the happening of an accident, as a result of which Metrolink had suffered damage, which a tribunal of fact could (not necessarily would) conclude was of such a kind that it does not ordinarily occur without negligence. In other words, was there sufficient evidence before the magistrate as to the happening of the accident which would have left it open to the magistrate to legitimately conclude that the accident was of such a kind that it would not have ordinarily occurred without negligence on behalf of the defendant’s driver? As Metrolink failed to adduce any sufficient evidence upon which the Magistrate was entitled to rely upon the process of reasoning known as res ipsa loquitur, if the Magistrate had applied the correct test in considering the 'no case' submission, the Magistrate would have nevertheless concluded that there was no case to answer.

	14
	Negligence at School; failure to warn of danger

In State of Victoria v Subramanian MC14/08, the question of the duty on school personnel to supervise pupils was raised. A pupil was injured when he was trying to retrieve an object from a drain in the schoolgrounds. The heavy grille covering the drain had been lifted by two of the pupils and when S. was trying to reach the object, the pupils let go of the grille thereby causing injury to S. S. sued the principal and another teacher in negligence and the Magistrate, in awarding S. the sum of $15,000 damages, found that there was a negligent failure to warn about the danger in lifting the grille. On appeal, Cavanough J said that the Magistrate failed to consider the question of how likely it was that a warning sign would have been effective in deterring S. and other pupils from lifting the drain grille. The question whether a sign would have been efficacious in a general sense was an element which involved questions of degree and judgment. Whilst a Magistrate might have been satisfied that there had been a departure from the duty of reasonable care, the matter was returned to the Magistrate to consider the issue of the claim constituted by the alleged failure to warn.

	15
	Particulars of Defence; costs where applicant unsuccessful

The question of sufficient particulars of defence was raised in Hercules v Magistrates’ Court of Victoria & Ors MC15/08. In that case, the defendant had given some reasons for denying the plaintiff’s claim. Instead of applying for an order for Further and Better Particulars, the plaintiff sought that the defence be struck out. The Magistrate rejected this application but made an order that the defendant file and serve amended Particulars of Defence within 21 days. The Magistrate then made an order for costs against the applicant/plaintiff. The plaintiff appealed against this order and the Court of Appeal (Maxwell P and Redlich JA), in dismissing the appeal, stated that where a defendant denies a fact in the statement of claim, reasons for denying the fact must be given. What is required will vary according to the nature of the allegation which is denied. It may be impossible to give reasons where, for example, what is denied is an act of alleged negligence. The denial itself conveys that the defendant says it was not negligent. Likewise, in the case of an allegation of breach of contract, the denial is sufficient to convey the defendant's position, which is that it did not breach the contract or that it positively complied with the contract. In both cases, it is difficult to see what other ‘reasons’ might be given for such a denial. The particulars to be given will only be such as the defendant is reasonably capable of giving, having regard to the allegation pleaded and denied. It would be a drastic step to strike out a defence for want of particulars on the first occasion without affording the pleader an opportunity to make good the deficiency. In the present case, the defence notice contained extensive particulars of the denials, but there were some denials not particularized. Accordingly, the Magistrate was not in error in refusing an application to strike out the defence filed and it was open to the Magistrate to order that the defendant file and serve amended particulars of defence and to order that the applicant pay the defendant's costs.

	16
	Filing a True Copy of the Summons

In DPP v Fodero MC16/08, Bell J dealt with an appeal against a Magistrate's dismissal of a charge on the ground that the police informant did not serve on the defendant a copy of the summons that had been filed with the appropriate Registrar of the court. In allowing the appeal, His Honour held that:

Where a police officer signs a charge-sheet and issues a summons, the officer does not have to serve on the defendant a true copy of the summons that has been filed with the appropriate registrar of the court. There is nothing in ss30-34 of the Magistrates' Court Act 1989 ('Act') which specifies that the summons to be served on the defendant has to be a true copy of the one filed with the appropriate registrar. Accordingly, a magistrate was in error striking out a charge on the basis that a true copy had not been served on the defendant as required by the Act.

	17
	Costs on dismissal of summary charges

In Costa v Parks, MC17/08, Habersberger J had to determine whether a magistrate fell into error in making determinations as to costs upon dismissal of summary charges. His Honour held: 

1. Where a court dismisses an information or complaint, the court may order that the informant pay to the defendant such costs as the court thinks just and reasonable. The question is whether the defendant can be regarded as being a "successful defendant". 

Latoudis v Casey (1990) 170 CLR 534, applied.

2. Where a defendant (Costa) pleaded guilty to two charges and was found guilty of one charge and not guilty of eight charges, it was open to the magistrate to conclude that the defendant Costa was not a "wholly successful" defendant. Whilst the magistrate took into account irrelevant considerations namely, the nature of the evidence led against Costa and that the prosecution witnesses were credible, the magistrate was not in error in refusing Costa's application for costs, particularly in view of the fact that the jurisdictional question had unreasonably prolonged the hearing.

3. Where a defendant (Shepherd) at the same hearing was wholly successful, it was open to the magistrate to order that the informant pay Shepherd's costs of representation for one day of the 7-day hearing plus the solicitor's preparation costs. The magistrate was not in error in finding that the costs should be reduced on account of the excessive time spent on the jurisdictional issue and the "joint nature" of the charges.

Comment: When considering the application for costs, the magistrate said “it is certainly the case that there was direct evidence by the prosecution and, as I’ve found, the prosecution were unable to discharge the onus of proof, because I certainly formed a view that all of the witnesses that I heard were credible.” If the witnesses were so impressive and the prosecution case strong, it is difficult to work out why the charges were dismissed. In any event, both of the matters mentioned by the magistrate were irrelevant to the question of costs. The charges against the defendant were dismissed therefore prima facie he was entitled to his costs. The fact that the witnesses were credible or the nature of the evidence for the prosecution has nothing to do with whether the defendant should get his costs. Smith J said in Larrain v Clark MC 12/95 “suspicions cannot deprive a successful defendant of his costs”. However, what sort of conduct may justify a departure from the general rule that a successful defendant should ordinarily be awarded costs “is difficult if not impossible to state exhaustively and definitively.”: see Redl v Toppin MC 23/93. 

A Further Comment: One of the questions that appeared to take up a large amount of the court’s time was “the jurisdictional question”. This was a prosecution under the Fisheries Act and if the Court’s time was taken up with whether the acts the subject of the charges occurred in Victoria or outside Victoria it is about time that this problem was resolved by making the boundaries of the States irrelevant to the hearing of a charge. If necessary Federal legislation should be enacted to ensure that the Court’s time is not wasted by “jurisdictional matters”. Whether an offence occurred on one side of the Murray River or on the other should not prevent a charge from proceeding. The States need to consider this issue and enact appropriate legislation to make the “jurisdictional issue” irrelevant.

	18
	Clayton's Case; whether monies advanced were loans or gifts

In Tsapepas v Rhino Strategic Communications MC18/08, Coghlan J heard an appeal against a Magistrate’s finding that two sets of monies advanced to another person were not gifts but in fact loans. This finding meant that the action for recovery of the monies was not statute barred. His Honour held:

1. Where a magistrate found that two sums of money advanced to a party were loans and payment in part was made, the magistrate was not in error in finding that because both debts were sought to be recovered by one demand the payment was against both debts and accordingly, the claim was not statute barred.

2. The principle in Clayton's Case (Devayne v Noble (1816) 1 Mer 572) is that where there is an ongoing or running account with a number of debts and a number of payments over time, any amount paid should be applied to the oldest of the debts. In the present case, Clayton's Case did not apply because the circumstances did not involve an ongoing or running account.

	19
	Legal test for Redundancy

The case of International Flavours & Fragrances v Hoff MC19/08 involved the question of redundancy. Hoff’s employment with her employer had been terminated; accordingly, she took action to recover a sum of money which she said was payable under the contract of employment in the event of her termination. The Magistrate upheld the claim and made an order in favour of the employee. Byrne J held:

1. Redundancy occurs where the employer no longer wishes the job performed by the employee to be performed by anyone. In the present case, the employee had to prove on the balance of probabilities that the disappearance of her job was the reason for the termination of her employment. What is required is an analysis of each of the two jobs in terms of the overall duties and responsibilities which it comprises and its place in the structure of the enterprise. It is only where the disparity between the two is such that the job of the dismissed employee can be said no longer to exist that the circumstances for redundancy can arise.

2. Where a magistrate found that there was evidence to infer that the reasons for the employee's dismissal was that her functions and responsibilities had been incorporated into a different and expanded job for which she was considered unsuitable and which was given to another employee, it was open to the magistrate to conclude that the employee had been terminated for redundancy

	20
	Test upon an application for a compulsory procedure

In Reid v Tabbitt & Anor MC20/08, Coghlan J described the test that Magistrates should use when dealing with an application for a compulsory procedure under s464T of the Crimes Act 1958:

1. When a magistrate is determining an application for an order that a person undergo a compulsory procedure, the test to be applied is that the magistrate must be satisfied on the balance of probabilities that there are reasonable grounds to believe that the person has committed the offence. The test does not involve the magistrate reaching any degree of satisfaction as to the commission of the offence.

2. Where a VATE tape was not made available to the magistrate in determining an application for an order directing a person to undergo a compulsory procedure because the tape had not been transcribed and the tape did not provide any exculpatory material, the person was not denied natural justice by the magistrate not viewing the tape.

	21
	Invalid Special conditions in a CBO

In Withers v Girotto & Ors MC21/08, Kaye J dealt with an appeal against a Magistrate’s decision to make a number of special conditions as part of a community-based order. Also, the Magistrate made the order in relation to a traffic offence which was punishable by a fine of not more than five penalty units. His Honour declared that the extra conditions imposed by the Magistrate were ultra vires the Sentencing Act 1991 and accordingly, deleted them from the order. His Honour also set aside the order insofar as it related to the traffic offence. 

1. S38(1) of the Sentencing Act 1991 ('Act') specifically reserves for the determination of the Regional Manager as to when appropriate testing and assessment should take place and by whom they are to be undertaken. In relation to testing for drugs, the Act reserves to the Regional Manager the discretion and administrative decision as to when and with what frequency that testing is to occur. Also, a court does not have power to dictate to those responsible for prosecuting breaches of community-based orders if and when they should proceed to do so.

2. Where a court attached conditions to a community-based order which were contrary to the provisions of the Act, the conditions were invalid and liable to be deleted from the order. 

3. S36(1) of the Act provides that an offence which is not punishable by a fine of not more than five penalty units cannot be the subject of a community-based order. Accordingly, a magistrate was in error in making a community-based order in respect of a charge under the Road Safety (Vehicles) Regulations 1999 which did not render the offender liable to a fine of more than five penalty units.

	22
	Costs Order against Solicitor personally

In Brott v Kersting & Anor MC22/08, Curtain J dealt with an appeal by a solicitor named Brott against whom a costs order had been made in a motor vehicle collision case. It appears that Mr Brott issued the claim in the driver’s name notwithstanding the driver was not the owner of the vehicle. The hearing before the Magistrate to determine the question of liability took 3 days. When the claim was dismissed the defendant asked that the costs be paid by Mr Brott personally. The hearing of this application took 4 days and eventually, the Magistrate made the order sought. In dismissing the appeal, Her Honour held: Where upon the dismissal of a complaint (after a hearing over three days) an application was made that the complainant's solicitor pay the costs personally and the solicitor was given (over a period of four days) to make oral submissions and file written submissions, and the magistrate found that the defendant's costs were incurred without reasonable cause and improperly, the solicitor was not denied natural justice on the basis that he was denied a reasonable opportunity to be heard. Accordingly, it was open to the magistrate to order that the solicitor pay the costs personally.

	23
	Admissibility of a Roads Corporation certificate

In Marijancevic v Ridsdale MC23/08, the question of whether a certificate from the Roads Corporation which was emailed to the police informant was raised as to its admissibility on a charge of driving whilst licence suspended. The defendant claimed that the certificate was not an original one (not the “best evidence”) and should have been signed or stamped by the person authorised to issue the certificate. In dismissing the appeal against conviction, Williams J held:

1. There is nothing in s84 of the Road Safety Act 1986 ('Act') which requires that a certificate issued as proof of the status of a driver's licence needs to be signed or stamped. 

2. Primary evidence of the contents of a document is the original. Section 84 of the Act should be construed as permitting evidence of the contents of Roads Corporation’s records to be given in the form of a printed document, notwithstanding that the document is printed for the first time after being transmitted by email to the person by whom it is obtained. In so far as the “best evidence” rule survives, given the purpose for which the certificate was admissible under s84 of the Act, it was properly to be regarded as an original document.
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	Duty of Police Prosecutors

In DPP v Mitchell MC24/08, Curtain J dealt with a case of drink/driving where the driver said that he consumed 5 or 6 pots of full strength beer before driving. At the hearing the driver pleaded not guilty and the only point in dispute was the qualifications of the analyst. After hearing evidence from the analyst, the Magistrate accepted his expertise and admitted the reading of 0.131% BAC into evidence. Once that was done, a statutory presumption pursuant to s48(1) of the Road Safety Act 1986 was created and thereby cast on the driver the burden of establishing on the balance of probabilities that at the time when the offence was committed the concentration of alcohol was less than that alleged. The driver led no evidence to rebut this presumption and defence counsel said to the Magistrate: “I imagine you’ll be finding the charges proven.” There is nothing in Her Honour’s judgment to show that the Police Prosecutor said anything in response. After a short adjournment, the Magistrate resumed the hearing and announced, somewhat surprisingly, that the charge would be dismissed saying she could not be persuaded, “in the absence of expert evidence as to what [the] blood alcohol content might have been.” This decision seems to put the onus on the prosecution to lead expert evidence to rebut the driver’s evidence. How this could be done is not certain especially in view of the fact that the driver himself was not sure how much intoxicating liquor he had consumed before undergoing the test. In other words, the Magistrate reversed the onus. The DPP appealed against the dismissal and was successful. In relation to the question of costs, whilst the DPP was successful, Her Honour made no order for costs stating that the driver took no part in the appeal proceedings nor made any submissions to the Magistrate about the effect of the presumption. This might mean in future that there is some duty on the Police Prosecutor to take issue with the Magistrate in similar circumstances and to point out that the provisions of s48(1) applied to reverse the onus. The Prosecutor would have been familiar with that provision and possibly the cases of Matthews v Van De Maat MC52/1983 and Holdsworth v Fox [1974] VR 225. So in failing to mention these matters, the informant (or DPP) although ultimately successful was saddled with the costs of the appeal. A lesson for the Police Prosecutors?
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	Unfairness in drink/driving cases

The decision of Judd J in Terry v Johnson and Anor MC25/08 casts an interesting light on the case of DPP v Moore [2003] 6 VR 430. In Moore’s case the Court of Appeal dealt with a drink/driving case where the BAC of the driver was 0.074%. The driver said that he was advised by the operator not to have a blood test. As a result, the Court (in upholding the dismissal of the charge) found that the driver was effectively divested of the opportunity of obtaining a blood test to challenge the breathalyser reading and was deprived of the opportunity of a trial that was not unfair. In Terry’s case, the driver said that at the time of the test, the instrument did not automatically produce the certificate as to the reading and that the operator had to manually produce it. The driver said that he queried this with the operator who said he did not know why the instrument failed to print out the certificate. The driver then said that he requested the operator to organise a blood test and that the operator said that blood test results are “always higher”. As a result, the driver said that he formed the conclusion that having a blood test would be “futile” and that the operator effectively “talked him out of it”. His Honour agreed with the test laid down in Moore’s Case but nevertheless upheld the conviction on the ground that the driver did not challenge the operation or working order of the instrument or give notice that the instrument operator be called as a witness. In other words, the driver was not able to put to the operator his account of the conversation and the police informant said she could not recall any such conversation because she was “coming and going from the interview room”. Accordingly, the driver could not rely on the malfunction as a springboard to enhance his submission about the unfairness of having been denied a blood test. His Honour also pointed out that the potential prejudice or unfairness to the driver may be more or less depending on the likelihood that a blood test might assist in his defence. The greater the gap between the reading and the legal limit the less likely it will be that a blood test might have assisted the driver. As the reading in this case was 0.127% it was doubtful whether a blood test would have been of any assistance to the driver. There have been quite a few cases where the prosecution has been unsuccessful because of conversations held between a driver and the operator. Most of these have centred on the driver’s request for a blood test and the ensuing conversation. It seems that operators should be careful to refrain from making any negative comments about the desirability of a driver undergoing a blood test. The driver has a right to have this test and if that right is undermined then it can have consequences for the prosecution.
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	Restoration of suspended sentences

In DPP v Rees & Anor MC26/08, the question of the restoration of a suspended sentence was raised yet again. In that case, the Magistrate declined to restore a sentence held in suspense without giving any reasons except to say: “So far as the suspended sentence is concerned, I will simply make no order on that, but I might say you’re the luckiest fellow around today. You won’t get another chance like this.” In holding that the Magistrate was in error, Kaye J held that the Magistrate had no power to refuse to make an order restoring the sentence. Before a Magistrate can decline to make an order of restoration, there must be “exceptional circumstances”. And there have been quite a few recent cases in which the circumstances have not been “exceptional”. In R v Steggall MC02/06, the Court of Appeal said that in the circumstances of that case, a considerable delay, improved psychological condition, family considerations, character evidence and conduct of bail were in the aggregate insufficient to amount to “exceptional circumstances”. In DPP v Marell MC34/05, Dodds-Streeton J held that the relevant facts must be assessed on a case by case basis but in that case the different nature of the offences for which the suspended sentences were imposed and the length of imprisonment already served and an early guilty plea to some charges were not, individually or in combination, unusual, special or out of the ordinary and accordingly, not “exceptional circumstances”. In Kent v Wilson MC14/00, Hedigan J found that the progress made by the defendant since his release from custody was not exceptional but were no more than improvement in his behaviour in society. His Honour said that it could not have been intended by the legislature that the living of life in an ordinary way, neglecting his obligations to comply with the conditions of a Combined Custody and Treatment Order could constitute something exceptional even though to do so may be considerably different from pre-sentence behaviour. It seems that where a Magistrate has a charge of breach of a suspended sentence listed plus other charges, it should be borne in mind that the Magistrate has a very limited discretion with regard to the breach charge. Therefore, when considering the overall penalty, the Magistrate should start with a consideration of the disposition of the breach charge and if that involves a sentence of imprisonment, then that will colour the discretion with respect to the other charges. As a postscript, as the charge of the restoration of the suspended sentence was brought by the Police Informant, if the Police Prosecutor had reminded the Magistrate of the relevant provisions of the Sentencing Act 1991 and the recent cases on the subject, the Magistrate may not have made this basic error.
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	Withdrawing Consent to Summary Jurisdiction

In Clayton v Hall and Anor 27/08, the question of consent to summary jurisdiction was raised. When serious charges came on for committal mention, the defendant indicated that she consented to a summary hearing and would plead guilty. The charges were then booked in for a summary hearing but in the meantime, the defendant obtained legal representation and it was then decided that the matter should go for trial before a judge and jury. Accordingly, the charges were referred back to the Magistrate who accepted the consent at the committal mention and he refused to allow the consent to be changed. In making that decision, the Magistrate took into consideration the protracted history of the proceedings and the fact that the defendant did not show “exceptional circumstances” as required by the Chief Magistrate’s Practice Direction. The charges were then listed before another Magistrate and then dealt with. In overturning the convictions and sentences, Kaye J held that the Magistrate who determined the charges finally was bound by the decision of the Magistrate who heard the application to withdraw consent. Further, that the test of “exceptional circumstances” as published in the Practice Note was a “significant detraction from and a fetter upon” the broad discretion which the Magistrate has when determining an application to withdraw consent. Having regard to all the circumstances of the case, including the fact that serious charges were involved and the denial of a fundamental right to have the charges tried by a jury, the Magistrate was in error in refusing the application to withdraw consent.

	28
	Police Rights and Duties

In DPP v Zierk MC28/08, Warren CJ delivered a well-written judgment about the rights and duties of police officers. Her Honour examined the meaning of the word “duty” as used in s127A of the Police Regulation Act 1958. The matter came before Her Honour as a result of the dismissal by a Magistrate of a charge brought against a police officer for sending copies to a friend of five Police Manuals for the operation of all currently used speed detection devices. Her friend, who was a former police officer, was facing a speeding charge. In dismissing the appeal Her Honour said that one must consider how the functions of the defendant and other police officers were impeded by her actions. On analysis, the disclosure of the manuals did not impede crime prevention, detection, pursuit of offenders or the like. As some of the information was freely available and the rest was available by application and where the proper exercise of police functions could not be said to be jeopardised, it had not been demonstrated that the defendant was subject to a duty of non-disclosure of the information.
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	Abuse of Process Application

The question of abuse of process was raised in Hadju v Breguet and Anor MC29/08. The defendants were charged with serious offences. On a conspiracy charge, the defendants were committed for trial and the summary charges adjourned sine die. Later the conspiracy charges were stayed as being an abuse of process. Subsequently the summary charges were brought on for hearing and it was submitted that due to delay and the prosecutorial conduct the charges should be stayed as an abuse of process. The Magistrate refused the application. Warren CJ held that the Magistrate was not in error. Although the delay that had occurred was “not ideal”, the Magistrate considered and reasoned all relevant matters sufficiently.
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	Proof of Speed Limits

In DPP v Juchnowski MC30/08, the decision of a Magistrate in dismissing a speeding charge was under review. The defendant had been given an Infringement Notice for speeding and when the matter came before the Court, the prosecutor tendered a document and photos which showed details of the speed, the vehicle in question and the applicable speed limit. The Magistrate in applying the decision of Ciorra v Cole MC31/04, said that the applicable speed limit in the relevant area had not been proved. In distinguishing the decision in Ciorra v Cole, Kyrou J held that the Magistrate was in error. His Honour said that S81(2) of the Road Safety Act 1986 provides that evidence of the speed limit as indicated by an image or message produced by a prescribed process is proof of the speed limit on the relevant occasion. Where its requirements are satisfied, the speed limit shown on the image or message must be accepted as being sufficient proof of the speed limit in the absence of evidence to the contrary.
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	Drink/driving – Request to accompany must be reasonable

In DPP v Mastwyk MC31/08, Kyrou J had to decide whether a person who had been required to accompany police for a breath test by travelling in the rear of a divisional van was thereby imprisoned and accordingly not guilty of the offence under s49(1)(e) of the Road Safety Act 1986. His Honour, in quashing the Magistrate’s dismissal of the charge held:

 1. A requirement made under s55(1) of the Road Safety Act 1986 ('Act') to accompany a police officer or other authorised person to a place for the purpose of furnishing a sample of breath must be objectively reasonable at the time that it is made.
DPP v Webb [1993] 2 VR 403, distinguished;
Hrysikos v Mansfield (2002) 5 VR 485, obiter comments of Eames J adopted.

2. It is neither necessary nor desirable to seek to define “reasonableness” for the purposes of a requirement to accompany made under s55(1). The issue must be determined objectively in the circumstances of each case at the time the requirement is made. A relevant circumstance is the mode of accompanying that is proposed. If a requirement is unreasonable, it would not be a valid requirement and therefore refusal to comply with the requirement would not be an offence under s49(1) of the Act. 

3. A requirement made under s55(1) for a person to accompany the police to a place of testing in the rear compartment of a police divisional van will not always constitute imprisonment so as to always render such a requirement invalid. Where a person tests positively to a preliminary breath test and is required by the police to accompany them to a place of testing in the rear compartment of a police divisional van, that person is informed that he or she cannot be compelled to comply with the request but that if he or she refuses to do so, he or she may be charged with an offence and may be convicted and fined and lose his or her licence for at least two years, and the person, with that knowledge, voluntarily enters the rear compartment of the police divisional van, there is no imprisonment and the requirement made under s55(1) is not invalid on that basis. On the other hand, if the individual enters the rear compartment of a police divisional van after being misinformed by the police that he or she can be forced against his or her will to do so, or if he or she is physically forced into the rear of the police divisional van, then that person will be imprisoned and the requirement made under s55(1) will be invalid. 

4. However, the individual concerned must have the ability at all stages of the journey to communicate to the police his or her desire to leave the vehicle and the police must be willing to comply with such a request. If the position is that a person in the rear compartment of a police divisional van is not able to effectively communicate to the police officers in the front compartment a request that they stop the vehicle and allow the person to leave the vehicle, or if the police are not willing to comply with such a request, then the use of the police divisional van as a means of accompanying would constitute a form of imprisonment which would invalidate a requirement made under s55(1).

5. The learned Magistrate should have determined whether, on the basis of the evidence before him, including the proposed transport in the rear compartment of the police divisional van, the requirement that was made under s55(1) was reasonable. A relevant consideration was whether the police officers informed the driver that she could not be forced to enter the rear compartment of the police divisional van against her will and of the consequences of not accompanying the police, and the reasons given by the driver for declining to enter the rear compartment of the police divisional van. Another relevant consideration was whether the police divisional van in question provided an effective means by which a person in the rear compartment could at any time request the police officers in the front compartment to stop the vehicle to allow the person to leave the vehicle. It follows that the learned Magistrate erred in law in dismissing the charge under s49(1)(e).
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	Duplicity in a Criminal Charge

In Rixon v Thompson MC32/08, the defendant was charged with one count of an indecent act in that he did “kiss, fondle and allow the child to feel his erect penis”. On appeal from a finding that the charge was proved, Harper J said that the rule against duplicity is designed to promote fairness and the orderly administration of justice. Duplicity tends to inhibit both, although this is by no means an inevitable result. Apart from relevant legislative provisions, the exceptions to the rule arise when, despite its general tendency, a duplicitous charge either gives rise to no unfairness, or (to the contrary) in fact promotes fairness and efficiency. It follows that, when deciding whether or not a count or charge is bad for duplicity, it is to any applicable legislation, and then to notions of fairness and the due administration of justice, that the court should have regard. Further, in the present case, there was no unfairness to the defendant in that there was nothing about which he could legitimately complain. On the contrary, he was the beneficiary of a prosecutorial decision which left him less exposed to the rigours of the criminal law than he might have been. 
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	Proceedings under the Instruments Act 1958 where a cheque has been dishonoured

In Cooper Morison Pty Ltd v Tennozan Pty Ltd MC33/08 Cavanagh J dealt with an appeal seeking to quash a magistrate’s decision granting a party leave to defend where the application was made allegedly out of time. His Honour held that the appellant was required to show an error on the face of the record. The “record” in this case meant the record of the Magistrates’ Court, but did not include any of the evidentiary material that may have been before the Magistrate. It was confined to the “pleadings”, the order and (by virtue of s10 of the Administrative Law Act 1978) any reasons.


Craig v South Australia (1995) 184 CLR 163, applied.

2. Further, any error of the Magistrate was not shown to have been an error of law, as distinct from an error of fact. There was no or no sufficient evidence that the Magistrate misunderstood or misapplied the provisions of the Instruments Act ('Act') or of Order 24 of the Magistrates' Court Civil Procedure Rules 1999. Any error was not shown to have been any more than an error as to the date of service or an error of calculation, being in either event an error of fact, not law.

3. Further, the appellant did not demonstrate jurisdictional error. The objective existence of a timely application for leave to defend is not a requirement that underpins the relevant jurisdiction of the Magistrates’ Court. It is not a precondition to the power of the Magistrates’ Court to entertain, or to grant, an application for leave to defend. Rather, the legislation makes the power of the Magistrates’ Court to grant leave to defend contingent on the Magistrates’ Court’s own opinion or determination as to compliance by the defendant with the time limit. 

4. The legislation in question revealed no clearly expressed intention that the jurisdiction of the Magistrates’ Court to entertain, or to grant, an application for leave to defend was to be dependent on the actual fact of compliance by the defendant within the time limit. The basic jurisdiction of the Magistrates’ Court to deal with the proceeding as a whole was attracted as soon as the complaint under the Instruments Act was filed. Whilst s5 of the Act required the defendant to obtain leave within a specified period after service, there was nothing in the language of s5 or in the terms or the policy of the relevant provisions as a whole (including Order 24) to displace the interpretation that the Magistrates’ Court was not deprived of its jurisdiction in the event of a mistake by it as to the date of service or like.

5. Accordingly, the appellant failed to make out any case for relief in the nature of certiorari on the basis of jurisdictional error. 
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	Magistrates’ Court Scale of Costs – assessment of Professional fees

In Osman v Crane Enfield Metals Pty Ltd MC34/08, the application of the Items in the Scale of Costs came up for review by Williams J. In dealing with an application for Professional Fees, a Deputy Registrar held that in a matter under the Accident Compensation Act 1985 heard and determined in the Magistrates’ Court, the Scale of Costs applicable to the County Court should be applied. A magistrate later overturned this decision and it was held that when assessing the professional costs upon the determination of a civil claim, it is not correct for the assessment to be calculated in the same way as it would have been under the County Court scale. Section 131 of the Magistrates' Court Act 1989, the Magistrates' Court Civil Procedure Rules 1999 and the Preamble to the Magistrates' Court scale give flexibility and allow room for the exercise of appropriate discretion in relation to the taxation of costs without the need for the process to be interpreted as mirroring that in the County Court.


Tankard v Chafer [2005] VSC 171; MC17/2005, applied.

2. Where on the question of the assessment of costs a magistrate had sufficient material before him to make a necessary decision as to the appropriate loading taking into account the matters referred to in O26A.20(2) of the Magistrates' Court Civil Procedure Rules, the magistrate did not fail to engage in the proper process in determining the amount which should have been allowed for general preparation in that case.
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	Application to give evidence via video link

In the matter of DPP v Finn MC35/08, Harper J dealt with an application by the DPP for the evidence of a Crown witness to be given via video link. In rejecting the application, His Honour ruled: 

1. Where an application is made to a court under s42E of the Evidence Act 1958 for a witness to give evidence by audiovisual or audio link, there are a number of interests which have to be weighed when deciding to invoke s42E or not. These include the interests of the accused on the one hand and on the other, the public interest in the ability of witnesses to give evidence in significant criminal trials without thereby occasioning danger to themselves or to other members of the community. The accused does not have a fundamental right to confront in court those who testify against him or her.


R v Cox and others, [2005] VSC 364; and


R v Goldman [2004] VSC 165, distinguished.

2. Where a witness was not said to be physically in danger merely by her presence in court but was fearful of the effect of her evidence on the future of the accused and would be petrified if required to come into court, it was not established by the Crown on the balance of probabilities that the witness by being required to be actually present in the courtroom would be physically and mentally unable to give evidence in the trial. Accordingly, the application for the witness to give evidence via video link was refused.
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	Meaning of “in the course of” an employee’s employment

In Reid Stockfeeds Pty Ltd v Lindhe MC36/08, the meaning of the phrase “in the course of” an employee’s employment came before Kyrou J. A magistrate had found that it was sufficient to make an order for compensation against an employer if the injury to the employee occurred during the prescribed work hours and at the specified place of employment. In setting aside the magistrate’s order, His Honour held that:

1. The words “in the course of” employment include the work or service that the employee is employed to perform and anything which is incidental to the work or service. There need not be a causal connection between the employment (or its incidents) and the injury but there must be a nexus between the relevant activity and the work or service that the employee is employed to perform. 


Henderson v Commissioner of Railways (WA) (1937) 58 CLR 281, applied.

2. Accordingly, the magistrate failed to apply the Henderson principle and was in error. 
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	Admissibilty of Statement where witness unavailable to attend court

In Shmee Pty Ltd v Bresham Investments Pty Ltd MC37/08, an application was made to the trial judge (Vickery J) that a written statement made by a person who died before trial be admitted into evidence pursuant to s55 of the Evidence Act 1958. In rejecting the application, His Honour held that:

1. Section 55 of the Evidence Act 1958 ('Act') makes provision for the admissibility of documents which tend to establish facts in issue in a trial. The maker of the statement must have had at the time of the making of the statement personal knowledge of the matters dealt with by the statement. However, the section is designed to exclude statements made by persons swayed by personal interests and not detached, impartial and independent.


Tobias v Allen No 2 [1957] VR 221, applied.

2. For a person to be interested he or she must have a substantial material interest. A statement will be excluded only if there is a clear personal interest in the result of the proceedings, as opposed to a merely sympathetic interest. However the interest need not be material in the sense of a direct pecuniary interest, and a close relationship with a person who may benefit is sufficient. The legislation contemplates the admissibility of documents which may not be completely impartial. The question of interest must be determined upon the circumstances existing at the time the statement was made, and involves an enquiry as to what the circumstances were and how they were known to and calculated to affect the maker of the statement. As to the position of an employee, the mere fact that the maker of a documentary statement is the employee of a party does not of itself make him or her a person interested, though it may. If the facts stated are relevant to the personal liability of the employee the statement is liable to be excluded. 

3. Where a person who made a statement prior to trial but died prior to the commencement of the trial and who had been an employee at the senior management level of the party, such a person was likely to have been affected by material interest which was substantial and real and which was reasonably calculated in the sense of being reasonably likely to have affected his impartiality in the making the statement. 

4. Accordingly, in the exercise of discretion, it was inexpedient in the interests of justice for the statement to be admitted into evidence. 
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	Riot case – double punishment, selectivity, parity – forensic sample order

The Court of Appeal (Maxwell P, Ashley JA and Lasry AJA) in R v Sari MC38/08 dealt with an appeal by a person convicted and sentenced to imprisonment in relation to several offences connected with a demonstration. The appeal raised aspects of the trial judge’s sentencing and whether there should be parity with sentences imposed on other protestors in the Magistrates’ Court. In allowing the appeal in part, the Court (Maxwell P and Ashley JA) held that a sentence equal to that imposed by the trial judge was appropriate and the Court dealt with other matters as follows:

1. An offender is not to be punished twice for the same act. If offences on which an offender contain common elements it is wrong to punish the offender twice for the commission of elements that are common. The imposition on S. of a term of imprisonment on the riot charge and also the charge of criminal damage to the police van amounted to double punishment as he was being twice punished for substantially the same conduct. Accordingly, the conviction on the charge of criminal damage was quashed.

2. In sentencing in riot cases, the basic approach is that the offender is not sentenced for his individual acts considered in isolation. He is sentenced for having by deed or encouragement been one of the number engaged in a crime against the peace. Any participation whatever, irrespective of its precise form, in an unlawful or riotous assembly of this type derives its gravity from becoming one of those who, by weight of numbers, pursued a common and unlawful purpose. The law of this country has always leant heavily against those who, to attain such a purpose, use the threat that lies in the power of numbers. While this is the basic approach it is open to the sentencing judge at his discretion to take into account the actual conduct of an offender in the riot, by way of aggravation or mitigation. In S's case he was sentenced for his participation, which clearly included encouragement and leadership, aggravated by his particular conduct.


R v McCormack [1981] VR 104, applied.

3. It was submitted by S. that as he was selected to be charged and others were not he was entitled to gain some credit or benefit in the imposition of sentence. In sentencing the court may have regard to the selective application of the law in relation to the decision to prosecute or not but is not bound to take account of that factor. 

4. In relation to the question of parity, the principle is that equal justice requires that like should be treated alike but if there are relevant differences, due allowance should be made for them. In the case of co-offenders, different sentences may reflect different degrees of culpability or their different circumstances. S. was involved in a total of nine offences over two days; he assumed a leadership role, inciting and encouraging others was aggressively violent and was at the forefront in committing criminal damage to a vehicle and terrifying the occupants. On the other hand, the co-offenders who were dealt with in the Magistrates' Court claimed that their involvement in the riots was an isolated event, spontaneous and out-of-character. In those circumstances, the sentencing disparity between the offenders was well justified.

5. Aggravated burglary is a forensic sample offence and upon conviction of a person for such an offence the court may make a forensic sample order under s464ZF of the Crimes Act 1958. Such orders are not part of a sentencing order and are therefore not amenable to challenge on appeal.  
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	False or misleading representation

In Henderson & Anor v Atkinson & Anor 39/08, Cavanough J dealt with an appeal from a Magistrate’s decision awarding damages to purchasers of a motel. It was alleged that the vendors of the motel engaged in misleading and deceptive conduct in connection with the sale. In dismissing the appeal, His Honour held:

1. Where the vendor of a business made a false or misleading representation to the purchasers by stating that the vendors had obtained the consent of the landlord to a 25-year lease of the premises, a magistrate was justified in finding that the vendors had breached s9 of the Fair Trading Act 1999 and accordingly were liable to pay the purchasers the difference between the value of what the purchasers believed they were acquiring and the price they paid.

2. Despite the finding that the purchasers' solicitors sought to obtain the consent of the landlord to the transfer of the lease on the basis of the contemplated 25-year term, it was open to the magistrate to find that the vendors' misrepresentation continued to have an operative effect on the purchasers' minds and materially contributed to the purchasers' loss.
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	Application for adjournment; principles to consider

In Williams v Beveridge MC40/08, Cavanough J had to consider whether a Magistrate was in error in refusing to grant an adjournment of the plaintiffs’ case. His Honour discussed the principles which apply to the way in which an application for adjournment is dealt with. His Honour held:

1. The failure of a tribunal to adjourn a matter may conceivably constitute a failure to allow a party the opportunity of properly presenting his or her case even though the party in question has not expressly sought an adjournment. In this regard however it is important to remember that the relevant duty of the tribunal is to ensure that a party is given a reasonable opportunity to present his case. 


Adams v Wendt, unrep, VSC, Fullagar J, 26 February 1993, applied. 

2. It was necessary for the party complaining about the refusal of an adjournment to persuade the court that the refusal amounted to an injustice against that party in all of the circumstances of the case.


Opeka Pty Ltd v Mackie Group Pty Ltd [2003] VSC 183, applied.

3. In the present case, it was open to the magistrate to consider that little or nothing had been said on behalf of the plaintiffs that was in any way convincing with respect to the steps that had been taken up until the date of hearing and that the plaintiffs had not been denied a reasonable opportunity to present their case. Accordingly, the magistrate was not in error in refusing the application for an adjournment. 
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	Sale of Motor Car to car dealer; parties to the contract

In Motor Traders Group Pty Ltd v West City Autos Pty Ltd MC41/08 a magistrate’s decision to dismiss a claim was under review. The magistrate dismissed a complaint by a car dealership against another dealership on the ground that the purchaser of the vehicle concerned was not the defendant but a third party. In dismissing the appeal, Smith J held:

1. Having regard to the lack of authentication of the relevant documents relating to the sale of the motor car and the failure to call the salesman and produce the document which was the vendor's original record of the sale, it was open to the Magistrate to find that the purchaser of the vehicle was a third party and not the defendant car dealer. In that situation it became critical whether any, and if so what, legal effect should be given to the document which purported to be executed on 17 March 2006 – the “Trading and Trust Agreement” – between the car dealer and the third party.

2. The “Trading and Trust Agreement” was intended to operate for a period of time within which the third party would obtain a licence in its own right. That licence was important because it was needed by the third party to trade in motor vehicles with the public. It was plainly open to be found that, if it was a genuine agreement executed by the described parties, it was intended to create a basis to enable the third party to hold the licence and trade with it in circumstances where it owned and ran the car dealership and not the defendant.

3. In these circumstances it was reasonably open to the Magistrate to be unable on the evidence before her to be satisfied as to the requisite extent that there was a contract between the plaintiff and the defendant for the purchase by the defendant of the vehicle for the consideration alleged. 
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	Improper use of an optical surveillance device

In Brown v Palmer MC42/08, B., a publican, set up a device (comprising a camera with an audio microphone and power supply and a receiver with an aerial and audio and video connections to a monitor) in a locker in the staff change-room at the hotel. The camera was placed inside a roll of masking tape and so positioned in the locker that the lens faced the shower stall through the grille in the locker door. B. went to another room where he plugged the receiver into a television and attempted to tune it in order to observe the images produced by the camera in the change-room. B. later described the image on the television as fuzzy. When a member of staff found the device in the locker, the matter was reported to police who then interviewed B. In the interview, B, said that he had placed the device in the locker to see whether it would work and to test it for use elsewhere in the hotel for security surveillance. At the time, there were 16 professionally-installed security cameras already at the hotel. B. was later charged with an offence under s7(1) of the Surveillance Devices Act 1999 ('Act') in that he knowingly installed an optical surveillance device to record visually or observe a private activity to which the person was not a party without the express or implied consent of each party to the activity. B. was convicted of the charge and fined the sum of $5000. In dismissing the appeal, Williams J held:
1. Sections 7(1) and 3(1) of the Act must be read in their statutory context of relating to surveillance devices. Section 7(1) reflects the statutory purpose of regulating the installation, use and maintenance of surveillance devices in s1. Section 7(1) proscribes the installation, use and maintenance of the widely defined “optical surveillance device” for the described purpose, as opposed to the recording or observation of a private activity per se. The targeted impropriety referred to in s1(d) would appear to relate to the purpose, described in s7(1), for which the device is installed or used. The proscribed behaviour in this case was the installation of an optical surveillance device rather than that relating to its use or maintenance.

2. It was open to the magistrate to conclude that the device had the technical capability required for its use to observe a “private activity”, within the definition in s3(1), from the evidence of testing by the police and it was open to the magistrate to conclude that B. had “installed” the device by putting the camera in place for the purpose of use in the locker and the receiver in place for the same purpose in another room. Further, it was open to the magistrate to conclude that the activity which might be observed inside the change-room would constitute “a private activity” as defined; and there was no evidence of consent being obtained by B. Further, it was open to the magistrate to conclude that B. knowingly installed the device for the purpose of observing a private activity in the change-room. So much was implicit in his admissions that he put the disguised device in position to test it and that he knew that it was directed at the shower stall in the staff change-room.

3. Whilst s8(1)(c) of the Sentencing Act 1991 required the court to take into account the effect of recording a conviction on B.'s economic and social well-being and his employment prospects, the magistrate did not err in law in the exercise of his sentencing discretion.  

	43
	Contract for sale of business; whether contract remained on foot; estoppel

In Umbers v Kelson MC43/08, Smith J dealt with an appeal from a magistrate’s decision to award damages to a vendor on the sale of their business. U. agreed to purchase a business from K. A contract of sale was executed between the parties which provided for the amount to be paid, the settlement date and subject to a condition as to U.'s finance being approved by 15 August. On 17 July due to a problem with U.'s obtaining finance, a letter was sent to K. requesting an extension of the finance condition for another 30 days. The letter also said that if an extension was not granted the "letter may be treated as written notice ending the contract". This letter was not replied to. However, the parties continued to have contact and time was spent by K. in training U. in running the business, introducing U. to clients and/or suppliers and disclosing confidential information in relation to the business in the form of manuals. When U. failed to complete the contract, K. sold the business to another person thereby incurring a loss. Subsequently, K. claimed from U. damages for the loss allegedly suffered and this claim was upheld by the Magistrate. In his findings, the Magistrate held that the letter requesting the extension of time for the payment did not end the contract. He further found that having regard to U.'s conduct, he was estopped from relying upon the purported termination of the contract as contained in U.'s letter of 17 July. In dismissing the appeal, His Honour held:
1. The legal effect of the 18 July letter was critical to the submissions relevant to the estoppel issue. In essence, if the letter had terminated the contract, K. had to establish that the subsequent conduct gave rise to an equitable estoppel. If the letter had not terminated the contract, K. had an ongoing contract to rely upon and were able to argue that the subsequent conduct gave rise to common law estoppel preventing U. from avoiding the contract.

2. The July letter was not a “written notice ending the contract” within the prescribed “two business days” or any period. Therefore, it did not constitute a valid exercise of the contractual power given to U. to terminate the contract and was ineffective. It was an approach by U. to K. to seek an extension of the finance approval clause and, in terms, left with K. the option to accept the letter as a notice terminating the contract if K. wished to do so. U. tried to “have his cake and eat it”. The letter did not end the contract and, so, the contract remained on foot. 

3. Accepting that the letter did not terminate the contract the Magistrate was correct in considering common law estoppel only and his finding on that issue was plainly open on the basis advanced by his Honour. K. borrowed $25,000 on the basis that the contract was proceeding, and when it did not, were financially embarrassed and were unable to pay the debt and judgment was subsequently obtained against them. Further, accepting that the contract was not terminated, the magistrate's analysis of the estoppel issue as common law estoppel was correct in law and his finding of estoppel plainly open on the facts. The decision may also be upheld on the basis that, the letter not having terminated the contract, U. was liable in damages for failure to complete the contract on 15 September 2005 or, on the ground of repudiation of the contract by his letter of 12 September 2005. 

	44
	Procedural fairness; Pleadings; trial departed from; effect
In Southwick v Moore Stephens Melbourne Pty Ltd MC44/08, the question of procedural fairness was considered by the Court of Appeal (Maxwell P and Nettle JA). In that case in the Magistrates’ Court, the case which was run was different in some respects from that which was pleaded. In dismissing the appeal and upholding the magistrate’s decision on the claim, the Court of Appeal had important things to say about the question of procedural fairness:

1. The agreement which the Magistrate found to exist was arguably within the scope of the pleadings; particularly given that the pleadings for the purposes of this case were taken to include the further and better particulars. They made plain that the claim was for services supplied to the named entities other than Cedel. It was open to the Magistrate to proceed on the basis that one of the issues which fell for determination was whether Cedel was bound to pay for accounting services supplied to the other named entities.
2. Counsel was on notice from well before the time of the trial that the case advanced was one for fees due in respect of work done for entities other than Cedel. The particulars made that plain. Counsel for the defendants was not taken by surprise by what occurred and the Magistrate's determination to consider the issue was not a denial of procedural fairness.

3. Pleadings in the Magistrates' Court are important. A litigant cannot expect to go to trial and advance a case not pleaded without consequences; sometimes so grave as to refuse leave to amend when it is too late in the day. The formalities of amendment should not be ignored. If a case changes shape, the pleadings should be amended to put the nature of the case beyond doubt. Nevertheless, where a case is run in a particular fashion, despite the pleadings, and is decided in accordance with the way in which it was run, the results should be upheld unless some injustice be done.

4. The Court of Appeal will enforce the observance of the requirements of procedural fairness in litigation. They are fundamental. What those principles require is that a party have adequate notice of the case which it has to meet and a reasonable opportunity to respond to that case. The function of pleadings and particulars is to provide that notice and that opportunity. If at any stage in a proceeding the legal representative of a party apprehends either that there has been insufficient notice of the case or an inadequate opportunity to respond to it, then it is for that party and its representative to insist on the observance of the requirements of procedural fairness and, in the appropriate case, to seek an adjournment to enable that party to deal with the point. 

5. In the present case, there was reasonable notice of the case which the defendants had to meet. Nothing was said or done in the litigation to suggest that they had not had a reasonable opportunity to respond to that case. In particular, no steps were taken to secure a further opportunity to respond.  

	45
	Building dispute; Indemnity insurance; duty on insurer to inform builder of any proposed settlement of a claim

In O’Neill v Vero Insurance Limited 45/08, an insurance company settled a claim by a home owner in relation to defects found in the course of the construction of a dwelling. An Indemnity Deed signed by the builder required the insurance company to promptly inform the builder of the proposed settlement of any claim. The insurance company failed to do this. A magistrate upheld a claim by the insurance company against the builder for the amount paid to the homeowner. In allowing he appeal, Beach J held that: 

1. Where a Deed of Indemnity contained a clause that the Insurance Company inform the builder promptly of the proposed settlement of any claim, and a claim was settled, a fair reading of the clause in its context required the Insurance Company to inform the builder. The words "proposed settlement" are ordinary English words and fall to be given their ordinary meaning. There was no warrant for limiting the expression “proposed settlement” to some initial acceptance of liability for a particular defect or defects. Whilst those circumstances might also come within the meaning of the expression “proposed settlement”, the clause gives an important right to the class of people who might enter into the standard national general indemnity document to be informed when a significant amount of money is going to be paid (a settlement with an owner) of the fact of the settlement so as to ensure that whatever steps are open to such a person can be taken and whatever provisions that person might need to make can be made. It is not necessary to give notice pursuant to the clause in respect of incurring engineers' or lawyers' costs or other disbursements that are not settlements.

2. Accordingly, a magistrate was in error in finding that the builder had been informed of the proposed settlement of the various claims that had been made.   

	46
	Requirement for a Magistrate to give reasons

In CLB No 2 Pty Ltd v Maximum Business Pty Ltd MC46/08, a magistrate dealt with a claim by a selling agent for damages as a result of loss incurred in reliance on misleading and deceptive conduct. In upholding the claim, the magistrate failed to give a reasoned explanation in relation to the finding that a party did not inform the agent that it was in default under the lease. In upholding the appeal and dismissing the claim brought by the agent, Judd J held: 

1. In any case in which reasons are required, the necessary content will depend upon the circumstances of the particular matter. While reasons need not necessarily be lengthy or elaborate, there are three fundamental elements of a statement of reasons, as follows–

First, a judicial officer should refer to relevant evidence. There is no need to refer to the relevant evidence in detail, especially in circumstances where it is clear that the evidence has been considered. However, where certain evidence is important or critical to the proper determination of the matter and is not referred to by the judicial officer, an appellate court may infer that the judicial officer overlooked the evidence or failed to give consideration to it. Where conflicting evidence of a significant nature is given, the existence of both sets of evidence should be referred to. 

Secondly, a judicial officer should set out any material findings of fact and any conclusions or ultimate findings of fact reached. Where findings of fact are not referred to, an appellate court may infer that the trial judge considered that finding to be immaterial. Where one set of evidence is accepted over a conflicting set of significant evidence, the judicial officer should set out his/her findings as to how he/she came to accept the one over the other. Further, it may not be necessary to make findings on every argument or destroy every submission, particularly where the arguments advanced are numerous and of varying significance. 

Thirdly, a judicial officer should provide reasons for making the relevant findings of fact (and conclusions) and reasons in applying the law to the facts found. Those reasons or the process of reasoning should be understandable and preferably logical as well.

2. Accordingly, where a magistrate's finding that a party engaged in misleading and deceptive conduct in respect of a lease that was capable of being assigned was plainly wrong, and the magistrate gave no reasoned explanation for finding that a party was not informed that a lease was in default, these were errors of law which were sufficient to vitiate the Magistrate's decision. 

	47
	Delegation of Legislative Power

In Clarke v Elias & Anor MC47/08, Hollingworth J dealt with the question of delegation of legislative power. The Governor-in-Council was empowered to make regulations prescribing the uniforms that taxi drivers should wear. The Regulations authorized the Secretary to the Department of Transport to define driver uniforms. The uniforms for taxi declared that jeans were not acceptable. A taxi driver was intercepted whilst wearing jeans and was subsequently convicted for failing to wear the prescribed uniform. On appeal, Hollingworth J considered the legislative scheme, the relevant principles a number of authorities and, in dismissing the appeal, held:

1.
When a discretionary power is conferred by statute on a particular person or body, as a general rule, the power can only be validly exercised by the person or body upon whom it was conferred. Its exercise cannot be delegated to someone else, unless the statute, upon its proper construction, permits such delegation. Where the power has been delegated by regulation, the statute must be read as a whole with the object of finding in its expressions the intention with which it is made and, in particular, the intended extent of the regulation making-power given to the delegator; and an examination of the ambit of the regulations considered in relation to the scope and purpose of the statute so ascertained. 

2.
In deciding whether there has been an impermissible delegation, courts often have regard to a number of matters, including the following: 

(a) The nature of the power: whether it can be categorised as legislative, judicial or executive (delegation being more likely to be permitted in the case of executive powers); 

(b) The subject matter of the power; 

(c) The identity of the person to whom the delegation has been made; and 

(d) The form of exercise of the relevant power. 

3. 
Where a statutory provision provided that the regulations made under the Act may confer a power or a discretionary authority on a person, this envisaged a delegation in the broadest possible terms. Accordingly, the delegation of power to a Departmental Secretary to set taxi-driver uniforms was a valid delegation and a Court was not in error in convicting a taxi-driver who was in breach of the Regulation.    

	48
	Interest by way of Damages

In King v Scalise MC48/08, Beach J dealt with the question of the award of interest in civil proceedings. The decision highlights the differences between ss58 and 60 of the Supreme Court Act 1986 and the cases in which they apply. His Honour also upheld the Magistrate’s decision to depart from the usual rule of awarding party/party costs and allow indemnity costs. 

	49
	Stay of prosecution for abuse of process
In Mokbel v DPP (Vic) & Ors MC49/08, Kaye J delivered a useful judgment concerning the circumstances in which a proceeding may be stayed for an abuse of process. The decision discusses several authorities on the point and sets out with clarity how the doctrine of abuse of process applies. In rejecting an application to stop a committal proceeding and stay it for abuse of process, His Honour held:

1. 
Abuse of process is the doctrine which describes the inherent power of a court to prevent abuse of its judicial processes. Axiomatically, central to that doctrine is the concept of the court protecting its own judicial processes. The doctrine of abuse of process does not extend to providing relief in non-judicial or ministerial functions of a court or of an inferior court or tribunal.

2. 
Committal proceedings before a magistrate are not judicial by nature but are conducted in the exercise of an executive or ministerial function. The role of the magistrate in holding a committal is essentially inquisitorial and administrative. Accordingly, a magistrate's order committing for trial or refusing to commit is not amenable to the doctrine of abuse of process.


Grassby v R (1989) 168 CLR 1, and


Potter v Tural; Campbell v Bah (2000) 2 VR 612, applied.

3.
In determining whether there has been an abuse of process, a balance must be undertaken between the character of the conduct complained of by the accused on the one hand, and the public interest that accused persons, charged with serious criminal offences, be duly tried for those offences. A court invested with jurisdiction to try a serious criminal offence should not lightly refuse to exercise that jurisdiction. For, to do so, other than on the grounds of an overriding public interest to the contrary, would be an affront to justice and would undermine public confidence in the administration of justice. 

4. 
In the present case there was no suggestion of unlawful conduct by or on behalf of the Australian authorities in securing the accused's extradition to Australia. On the contrary, the Australian authorities complied with the relevant provisions of the Extradition Act, the regulations under the Act and the treaty between Australia and the Hellenic republic. Given the seriousness of the charges for which the accused was extradited, it could not be rationally maintained that the prosecution of the accused for the offences for which he was extradited constituted an abuse of process.

	50
	Drink/driving: Furze v Nixon applied; Permitting documentary access
In Johnson v Poppeliers MC50/08, Kyrou J dealt with the elements of an offence against s49(1)(f) of the Road Safety Act 1986 and also the documentary access which a defendant might have in order to prepare the defence case. In applying Furze v Nixon (2000) 2 VR 503, His Honour held that:

1.
Proof of compliance with s55(4) of the Road Safety Act 1986 ('Act') is not a pre-condition for a conviction under s49(1)(f) of the Act and non-compliance does not render the certificate inadmissible in respect of a charge under that section. Accordingly, it was open to a magistrate to convict a defendant of a charge under s49(1)(f) notwithstanding that the defendant was not given a certificate of the reading of the breath analysing instrument as required by s55(4) of the Act.


Furze v Nixon (2000) 2 VR 503, applied.

2.
The test for determining whether evidence sought on summons by a defendant has a legitimate forensic purpose, is whether there is a reasonable possibility that the evidence would materially assist the defence. The test of “within the range of probability” does not correctly state the law. The authorities also establish that while a fishing expedition is insufficient, the test of “reasonable possibility” must be applied flexibly and with common sense in order to give the accused a fair opportunity to test the Crown’s case and take advantage of any defences available to the accused. Where the accused wishes to rely on a statutory defence, the absence of evidence from which an inference can be drawn that the documents sought will satisfy the requirements of the defence does not necessarily mean that the reasonable possibility test is not met. This is particularly so where there is only one statutory defence available to the accused and that defence involves technical information exclusively in the possession of the Crown; insistence by the court that the accused present evidence which provides a basis for a positive inference that the documents sought will satisfy the requirements of the defence may effectively “eviscerate” the defence.


Fitzgerald v Magistrates’ Court of Victoria 34 MVR 448; and


Glare v Bolster (1993) 18 MVR 53, distinguished. 

3.
In this case, the “reasonable possibility” test for determining whether access to the records surrounding the test on the defendant and the service and maintenance records for the instrument used on the defendant would materially assist the defendant in defending the charge under s49(1)(f) of the Act had to be applied having regard to the fact that s49(4) of the Act provides the only statutory defence that is available to a motorist in the defendant's position. A defendant's ability to have access to such documents is of fundamental importance in being able to establish a defence under s49(4). The summons did not involve a fishing expedition. The possibility that the documents would materially assist in establishing the defence was not merely hypothetical. The magistrate should have inspected the documents. The magistrate was in error in finding that the documents were not required to be provided to the defendant. 

	51
	Suppression Order application to allow defendant to defend action by use of a pseudonym

In Anon 2 v XYX MC51/08, Kaye J dealt with an application by the Herald & Weekly Times Pty Ltd to set aside an order which had been previously made whereby a defendant in a civil proceeding had been granted permission to defend the action by use of a pseudonym. In refusing the application, His Honour held:

1.
The appropriate starting point is the principle of open justice, namely, that subject to certain exceptions, it is well recognised that the proceedings of a court of justice should be open to the public. As part of that principle, it has been established that the media, as the eyes and ears of the public, must not be placed under any undue restriction in reporting and publishing the proceedings of courts of justice. 

2. 
However, there is a strong body of authority for concluding that the principle of open justice does not apply with the same force and vigour where a proceeding has not been the subject of a genuine hearing in court, as it does to court hearings involving the exercise of judicial functions and determination. That authority is based on the justification and basis of the open justice precept, namely, the fundamental principle that the judicial process be open to public scrutiny and comment. That justification has diminished relevance to process filed in court, in respect of which the judicial function has not yet been engaged.

3.
In the present case, there had been little, if any, judicial work undertaken which could, on any sensible view, be the subject of public scrutiny in accordance with the open justice principle. In those circumstances, the underlying justification of the principle of open justice, namely, the importance of scrutinising the work of the court, and the considerations outlined by Gibbs J in Russell v Russell (1976) 134 CLR 495 as the foundations of the open justice principle, have diminished application to this proceeding to date.

4. 
The present application involves the balancing, on the one hand, of the more limited requirements of open justice which apply at this stage of the proceeding, against an assessment that publication of the defendant’s name may adversely affect him in proceeding to defend the case at trial. Any public interest in knowing about the directions “hearings”, which have thus far taken place, and the content of the proceeding, must be limited. Any derogation from the vindication of that public interest, by the continued suppression of the defendant’s name, would be materially outweighed by the risk that publication of the defendant’s name at this point might deter or inhibit him in defending the proceeding. While that risk is not susceptible of quantification, it is realistic. It is of real importance to the proper administration of justice, and to the maintenance of the integrity of, and confidence in, our system of justice, that the defendant, at least until trial, is not subjected to another bout of publicity which might adversely affect or inhibit his defence of the proceeding. The balance, at this stage of the proceedings, favours continuation of the order previously made. However, that balance may alter, particularly when the case reaches trial.

	52
	Application for Bail; effect of the Charter of Human Rights and Responsibilities Act 2006

In Re Dickson MC 52/08, Lasry J dealt with an application for bail by an accused person who was charged with a large number of serious offences which had the effect of reversing the onus. The question of the interplay between the Charter and the Bail Act received attention from His Honour as follows:

1. 
The submission on behalf of D. that where a person has been held in custody for a period of time which a court determines is unreasonable, that person should be released on bail, regardless of any other circumstances is rejected. Further, the submission that the Charter requires that the Bail Act be interpreted to allow for an accused to be released on bail, regardless of an established unacceptable risk, whether it be a risk of flight, re-offending, interference with witnesses or otherwise is also rejected. The Charter has a significant role to play in emphasising the importance of particular rights, but when it comes to the right to be brought to trial without unreasonable delay, that right remains to be considered within the appropriate or relevant provisions of the Bail Act.  



Gray v DPP, unrep, VSC [2008] VSC 4; MC 07/08, Bongiorno J, applied.

2.
Notwithstanding the unreasonable delay in bringing the matter to trial, given that the accused's time in custody might not be reckoned as pre-sentence detention, the risk that he might commit further offences if released, the strength of the prosecution case, and D's antecedents, D. failed to satisfy the court that his continued detention in custody was not justified.

	53
	Fraudulently obtaining payments under Accident Compensation Act
In McConville v Wason MC53/08, Coghlan J dealt with an appeal from a magistrate’s decision convicting a person of fraudulently obtaining payments under the Accident Compensation Act. Whilst on compensation the defendant became involved with a business being conducted by his wife but failed to notify his doctor who continued to file ‘Unfit for work’ certificates. In refusing the appeal, Coghlan J held:

1.
Where a person was actively involved in a business set up by his wife whilst receiving payments under the Accident Compensation Act 1985, the person was obliged to provide full and proper information to his doctor so as to enable the doctor to certify with certainty what the person's capacity for work was.

2.
Whilst the person may have acted honestly, that is he did not set out to deceive the doctor, it was open to the magistrate in finding the charges proved to find that the person did not act reasonably in not appreciating the importance of full disclosure to the doctor of what he was doing with the business since it was patent that the doctor was required to certify his work capacity, which she said was "nil".  

	54
	Suppression Order: details of and whether applies interstate

In R v Nationwide News Pty Ltd MC 54/08, Mandie J dealt with a suppression order made by a magistrate whereby the media were prohinited from identifying ‘Witness A’ and ordering that the conduct was proscribed outside of Victoria. His Honour held:

1. 
Where a suppression order made by a Magistrate prohibited publication of the true identity of "witness A", the order was not unclear, uncertain or ambiguous. Whilst it was true that "witness A" could not be identified by reference to the order itself, the reference to "witness A" was a reference to a particular person identified in the committal proceedings and known to the court and the parties. The identity of "witness A" was readily capable of ascertainment by any person having notice of the order and wishing to publish material concerning the proceedings. Further it would defeat or frustrate the purpose of any order protecting a person's safety if the person's identity were disclosed in the order posted on the court door.

2.
The Victorian Parliament has the power to authorise a Court to make orders proscribing conduct by persons in other States of Australia and that the connections with Victoria comprehended by s126 of the Magistrates’ Court Act ('Act') were more than sufficient to entitle Parliament to expressly so enact. The question was whether, in the absence of express language, Parliament should be taken to have authorised the Magistrates’ Court to make orders proscribing conduct of persons outside Victoria or in another State of Australia. 

3.
There is a common law presumption that, in respect of a statute creating an offence, the legislature did not intend to proscribe acts done outside the territory of the legislature. This rule may be overridden by statute but, in the construction of an offence-creating statute, the presumption is that the legislature did not intend to proscribe acts done outside the territory of the legislature.
4. 
Given the absence of express provision to the contrary, the local and territorial rule applies to the interpretation of s126 of the Act. That section creates an offence, namely contravention of any order made and posted thereunder. It should be presumed that Parliament intended the conduct constituting such contravention to have occurred in Victoria. It follows that the power to make an order proscribing conduct, including publication of material, must likewise relate to conduct occurring in Victoria. That conclusion is reinforced by the provision analogous to that referred to by the High Court in Grannall (1955) 93 CLR 36, and by a parity of reasoning, namely, s48(b) of the Interpretation of Legislation Act 1984 which provides:

“In an Act or subordinate instrument, unless the contrary intention appears— ... 

(b) a reference to a locality, jurisdiction or other matter or thing shall be construed as a reference to such locality, jurisdiction or other matter or thing in and of Victoria.”

5.
It is settled law that s79 of the Judiciary Act does not give a new and more extensive meaning to State laws which it renders binding on a Court exercising federal jurisdiction – it applies those laws with their meaning unchanged. Section 79 does not therefore transform a State law empowering a Court to make an order proscribing conduct within the State and creating an offence in relation to a contravention within the State into a law empowering the same Court exercising federal jurisdiction to make an order proscribing conduct throughout Australia and creating an offence dealing with contravening conduct occurring anywhere in Australia.

6.
Accordingly, the DPP failed to make out any case of contempt because, if the Orders made by the Magistrate were properly treated as prohibiting publication only in Victoria, their purpose could not be said to be frustrated by publication elsewhere. Further, on the evidence adduced by the DPP, and also having regard to the publicity and available information about witness A throughout the world, it could not be said that the publication of the said newspaper articles in New South Wales and Queensland had any tendency to interfere with or obstruct the due administration of justice. Application dismissed. 

	55
	Infringement offence: particulars of offence
In Sleiman v Melton City Council MC55/08, Hansen J dealt with an appeal against a magistrate’s decision to convict in respect of an infringement for failing to comply with a fire prevention notice. In dismissing the appeal, His Honour held:

1.
In the present case the question of law raised on the appeal was whether the summons contained “all the essential elements of the offence.” However, the procedure that the summons brought against the appellant was not brought by way of “charge” as provided for and described in the Magistrates' Court Act 1989. The charge was brought under and pursuant to the provisions of the Infringements Act 2006 ('Act') and is an entirely new manner and type of proceeding. In order to ascertain what must be stated in the summons, attention must be directed to s40(1) of the Act and the Regulations made thereunder. 

2. 
Having regard to the matters stated in the summons, it was sufficient to satisfy the requirements of the Act and it was open to the Magistrate to find the offence proved.   

	56
	Child pornography; modelled on TV series The Simpsons
In McEwen v Simmons & Anor MC56/08, Adams J of the NSW Supreme Court dealt with an appeal against a conviction imposed on a magistrate for a person who was in possession of pornography. In dismissing the appeal, His Honour held:

1. 
The question was whether a fictional cartoon character was a "person" within the meaning of the statutory offences or to be more precise, was a depiction or representation of such a "person".

2.
As with literary works, it is notorious that drawings and other pictorial representations may be and often are of fictional or imaginary characters. Although the primary purpose of the legislation is to combat the direct sexual exploitation and abuse of children that occurs where offensive images of real children in various sexual or sexually suggestive situations are made, it also is calculated to deter production of other material – including cartoons – that, as the explanatory memorandum puts it, can fuel demand for material that does involve the abuse of children. There is no reason to limit the meaning of “person” to mean an actual person. Its full and usual meaning is entirely explicable. The depictions and representations of persons to which the definition refers include a drawing (or, for that matter, a model or sculpture) and, hence a cartoon, of a fictional character.


Holland v The Queen (2005) 154 A Crim R 376, considered.

2.
A cartoon of fictional figures is capable of depicting a "representation" of a person and hence capable of grounding an offence under the Commonwealth law. There must be at least some semblance of human form: a mere symbol would not be a "representation".  

3.
In relation to the NSW offence, the Act referred to material which "depicts or describes ... a person... "Describes" does not comprehend a pictorial representation. The question is whether a cartoon figure can be said to "depict" a "person" and this is a question of fact and degree. A fictional cartoon character, even one which departs from recognizable human forms in some significant respects, may be the depiction of a person within the meaning of the State Act.

4.
The Magistrate was correct in determining that, in respect of both the Commonwealth and the New South Wales offences, the word “person” included fictional or imaginary characters and the mere fact that the figure depicted departed from a realistic representation in some respects of a human being did not mean that such a figure was not a “person”. The Magistrate concluded that the figures in the relevant material were indeed depictions of persons within the meaning of the definitions. This decision was a question of fact and the Magistrate was not in error on this point. 

	57
	Lump sum bills; can sue on those where an itemized bill has not been sought; rehearing

In Hardy v Gadens Lawyers MC 57/08, Byrne J held that:

1.
Section 3.4.36 of the Legal Profession Act 2004 is concerned with costs disclosure and review and it provides, in essence, that where a solicitor delivers a lump sum bill, a person or the client, may apply for review of the legal costs to which the bill relates within 30 days after the delivery of the bill. The section then provides that the solicitor must comply with the request within 21 days. The scheme of the legislation is that where there are multiple bills and an application for an itemised bill is made in respect of some of them, then a non-compliance with that request will have the consequence of preventing the solicitor from suing on that bill. It is open for the client not to seek an itemised bill in respect of some or other of a series of bills. If such a bill is not sought, then subsection (4) does not prevent the solicitor from proceeding to recover the amount in those lump sum bills.

2.
In relation to the question whether, as a matter of discretion, the magistrate should have set aside the order on the ground that the solicitors had applied for default judgment without giving notice to the defendant's solicitors of their intention to do so, the ordinary courtesies would normally expect that such a notice be given but there is no principle of law that says that a judgment regularly entered for which no defence is available, should be set aside on the basis that this courtesy has not been complied with.

3.
In relation to the rehearing application, the principles which the magistrate was obliged to follow are set out in Kostokanellis v Allen [1974] VR 596 where the Full Court observed that the requirement that the defendant against whom a default judgment has been entered, should show an arguable defence is pre-eminent in this area. In the present case the defendant in the Magistrates' Court failed to show an arguable defence and in the circumstances it would have been entirely inappropriate for the magistrate to have given leave to defend so the court would then have the pleasure of hearing the argument which the magistrate had described correctly as being unarguable.

	58
	Claim by beneficiary against trustee; Jones v Dunkel inferences
In Bridgman v Thompson MC 58/08, Hollingworth J dealt with an appeal against a magistrate’s decision upholding a claim by a beneficiary of a superannuation fund against a trustee. The evidence led by the beneficiary was deficient. Her Honour held:
1.
Where a magistrate found that the trustee of a Fund had retained funds invested in accounts and had failed to hand over trust property, the magistrate was in error given that the evidence was not sufficient to justify the findings and orders made. Further, as there was no evidence as to what moneys were in the accounts between certain dates, there was no legal basis for the magistrate to have ordered that the trustee pay penalty interest.

2.
In relation to orders made by the magistrate about investments made by the Fund in two unlisted trusts, the magistrate fell into error by treating the trustee's further and better particulars and the documents attached to them as if they were either evidence or admissions which removed the need for evidence. Whilst a court may act on admissions in pleadings without requiring evidence of the admitted facts, the particulars of the trustee did not contain admissions in the relevant sense. They were merely assertions made by way of pleading and should not have been treated as admissions.

3.
The unexplained failure by a party to give evidence, call a witness or tender documents may, in appropriate circumstances, lead to an inference that the uncalled material would not have assisted that party. This arises from what is referred to as the rule in Jones v Dunkel (1958) 101 CLR 298. In the present case, there was no evidence called to explain the trustee's failure to give evidence. Even if the reason he did not give evidence was because he believed that the beneficiary's evidence was insufficient to require him to do so, that would not prevent an adverse inference being drawn. However, a Jones v Dunkel inference can only be drawn where the court can be certain that there was some evidence that could have been given and on what subject matter. Furthermore, the rule cannot be used to fill in gaps in the evidence, or to convert conjecture and suspicion into inference. No inference can be drawn unless evidence is given of facts “requiring an answer”. So, if the party bearing the burden of proof has tendered no evidence in support of an issue in dispute, the opponent is not required to answer. In the present case, the inference drawn by the magistrate was clearly impermissible.
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	Drink/driving; reading down for purposes of sentencing

In Johnstone v Matheson MC 59/08, Cavanough J dealt with an appeal against a magistrate’s decision to dismiss a charge under s49(1)(f) of the Road Safety Act 1986 and then read down the BAC on the charge under s49(1)(b) and make no order against the offender’s driver licence. Cavanough J held:

1.
It is well established that a s49(1)(b) offence and a s49(1)(f) offence are different in nature and that a driver may be charged with either or both offences. It has been the practice in Victoria to allege both offences and to try them together but in the event of a finding of guilt to seek a penalty on one offence only even though they are discretely different offences involving proof of different ingredients. There is nothing inappropriate in principle in the laying of charges and the undertaking of a prosecution in respect of both offences: they contain different elements, notwithstanding that they may be based on the same facts.

2.
The doctrine against double punishment cannot be used to justify a choice by a sentencing court to dismiss the most serious charge of a group of two or more duly lain, duly prosecuted and duly proven charges where a mandatory penalty is prescribed for the most serious charge. To do so would not be an appropriate means of avoiding double jeopardy or double punishment. Rather, it would inappropriately shield the offender from the penalty prescribed by law for the single most serious offence committed.

3.
In the present case, the charge under s49(1)(f) should be regarded as the more serious of the two charges. Upon being found proved, it carried with it a finding that the concentration of alcohol in J's breath at the time relevant for that offence – the time of the test – was 0.091%. By contrast, assuming for the moment that it was legitimate in the circumstances for the Magistrate to “read down” the result of analysis for the purpose of the charge under s49(1)(b), the concentration of alcohol as found in relation to the time relevant for that charge – the time of driving – was 0.067%. In those circumstances, the Act treats the s49(1)(f) charge as the more serious, in two respects. First, speaking generally, the Act is framed on the basis that higher readings involve higher levels of criminality. Higher readings tend to authorise or require higher penalties, both in relation to the level of fines and the minimum periods of disqualification from driving. The difference in the readings would probably have been a relevant discretionary consideration in sentencing. Secondly, and more significantly for this case, so far as relevant, s50(1AB) of the Act only applies (as an exception from the requirement under s50(1A) to cancel the offender’s licence and disqualify the offender from driving) where it appears to the Court that at the relevant time the concentration of alcohol in the breath of the offender was less than 0.07%. However, s50(1AB) would not have been available to the Magistrate in this case in relation to the offence under s49(1)(f), because the relevant reading was 0.091%.

4.
The Victorian practice of alleging both offences under s49(1)(b) and (f) of the Act and trying them together, in itself, does not amount to an abuse of process. Further, the prosecutor by offering to withdraw the charge under s49(1)(b) or to have it struck out or dismissed was not engaging in an abuse of process.

5.
As J. was found guilty of an offence under s49(1)(f) with a reading of 0.091%, the Act imposed a mandatory minimum penalty for such an offence, namely cancellation of J.s driver’s licence and disqualification from obtaining a further licence for a period of 6 months. Given that, by virtue of s50(1AB), the Magistrate was not obliged to convict J. of the offence under s49(1)(b) or otherwise to impose any punishment on him for it, the mere fact that the Magistrate had found him guilty of that other offence could not, whether by virtue of the doctrine of double punishment or otherwise, enable the Magistrate to avoid the imposition of the mandatory minimum penalty for the offence under s49(1)(f). Accordingly, the magistrate had no power to dismiss the charge under s49(1)(f) in order to avoid sentencing J. for that charge.

6.
In relation to J.s submission that the breath analysing instrument was not in proper working order at the relevant time, the magistrate's findings were open on the evidence. 
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	Order made on Rehearing application is not a final order
In Bahonko v Casey City Council MC 60/08, Williams J held:

The refusal of an application for a rehearing in relation to a default judgment is interlocutory as it does not finally dispose of the rights of the parties. Accordingly, an order made by a magistrate in respect of a rehearing application is not appellable under s109 of the Magistrates' Court Act 1989.


Guss v Johnstone, unrep, VSC 23 March 1994, Beach J; and


Carr v Finance Corp of Aust Ltd (1981) 147 CLR 246, applied.


